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TUSAALOOYINKII MADAXWEYNAHA

Bulsha kasta oo Caafimaad ku dhaqanta, horukac gaarta,
aasaaskeedu waa Caddaaladda, Caddaaladduna waxay ku ta-
xalugdaa bulshada dhagankeeda iyo kasmadeead,
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TAARIINHDA IYO HORUMARKA GARSCORKA SCOMAALIYEED
GARSOORKA GUUD AHAAN

Garsoorku waa awood shicbign iska leeyahay, kuna aaminey, dad
2720 La mid ah, karti ivo awoodna u 1zh, wuxuuna ku dhisan yahay ishu
: .;: scnasan iyo isku aamin gabid la kala beddesho, iyagoc labada dhinac-
ba ku wada shagaynayaan xeer ay wada degsadsen, sababtoo ah, had-
dii shicbigu awooddaas Garsooraha u dhiibay kuna aaminay, waa in
awocddaas shichiweynuhu  u dhitbey  kuna ilasshanayo, markaas u
<idaas arrinta Garsooruhu u garto, wuxuu isia markaas garanayaa, in
hawshaas iyada ah, lagu flirinayo, si hagaagsanna markaas ayuu u
gudan karayaa.

m

Haddii shichigu awooddaas aad u culus u ghiibto dad aan awoed
ivo kar.i u lahayn, amase mas’uuliyadda gaadi karin. amabasc haddii
Garsoorihii  muhiinnadaas weyn lagu aaminey awooddii la siiycy, da-
nahiisa gaarka ah ugu shaqgeystc, markaas ayaa warzer iyc is afgaran
war, mzeshaas so0. galaan, qayladuna badataa.

Dadyowga adduunka jooga sida ay istgu khiiaafsan yihiin, Diin-
ta, Caadooyinka, Hiddaha  Dhaganka, oc ay vgu kala tagsanyihiin:
wax garashada, horey, u marka_ . lugada, ayay. isugu khilaafsan yihiin,
uguna kala {agsanyihiin Garsocrka iyo Ummuuraha la xiriira.

Waxaa jirey Adouunka Wadcamo badan oo la  isticmaarsaday,
11:'11;:1doodii oo dhanna looga qaalib nogday, xeerarkocdii iyve cea-
d ckoodiina, wixii isticmaarsadihii .agu bedde.ay, welina xeerarkii
isiicmaerka iyo dhagankiisi lagu xukumoo iskastoo ay xornimco ma-
sca oh gaakeen, amase ayan isticmaarkiiba ka bixin. siaa Suud Af.
Nariibiva, Rodeesiya iyo kuwo kale.

s i

Waddenna xor ma nogon karo, haddii Garsoorka xagiisa uusan
v, sababtoo ah, Wadoanka horey u kiciisa, amaankiisa,
dkiisa, Caddaaladdiisa ijtimasciga sh, iyo wixii la mid =h
waxaa lagu heli karaa, Garsoor toosan, oo dadka Waddan-
v rivo sami iyo kalsoonaan ku maamulayaan.

Waxza jira, wadaammo badan oo xornimadooda gaatay 1960, tas-
s00 ehavd wagrigii Da.keennu qaatay Xornimadiisa, waddannadaas
00 aen lLaa vy maenta ka xoroobin xaggaa Garsoorka, sababtoo ah
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in cy weli Garsoorkooda maamulayaan ~Garsocrayaal = shisheeye ahi
ass  xzerar shisheeye, nasiibiwanaagse waddankeenna arrintaas
ivada ah tallazbooyinkii ku .habboon — ayuu ka qaaday. eexr shishee-
ve iyo Garsoore shishaeye ah wag. ka xoroohay.

Haddii la doono in laga hadlo taariikhda . Garsoorka ze da.ka
Socmaa.iyesed, waxaa lama huraan ah in loo gaybsho, wagqtiyada hoos
ku goran, si koo ogaado waqtiba sidii uu:ahaa:

1) Wagqtiyadii  ka. horreeyey - isticmaarka, taasoo aynu-orankarno:
ilaa intii Diinta Islaamka ay Scomaa.iya soo gashay.

2) Wagtiyacii isticmaarku dalksenna haystay magac kastaba ha
sheeatze:

3)  Waqtiyadii magaca' istiglaal ku sheegga lagu maamulayey:
4) Wagtigii kacaanka barakaysani, maamuwka hayey.

By Wagqtiyadii ka horreeyey isticmaarka

Diinta Islaamku markii ay soo gaartay da.keenna Socmaaliyeed.
taasoo sida aan gabo ahayd sannadihii hore oc uu ka soo dhashay Ja-
siirada-Al-Carab, haddii ay ugu . dambeysana ahayd. Qarnigii hore oo
Hijradii Nebi Maxamed . Naxariistii- Korkiisa ha .ahaatee, bartamahee.
dii, ilaa iyo markii isticmaarku soo galay dhulkeenna,. Garsoorka wa-
xaa oo cuskan jirey. labada:masdar 00 hoos ku xusan;

1) Sharcecada Isiaamka, oo aad kalsooni iyo agoon .abadaba
oo qabey,

2) Caadada iyo dhaganka, kuwaasoo dadka waxgaradka ahi ay
maamuli jireen, taasoo mararka qaarkocdna ay sharcecadaba ka hot-
marin jireen 00 ay oranjireen (war Shareecadu inama nooneyso) iyadoo
aad Ulajeeddada ka fahmeyso in ay xudduudda {(qgiyaasta karbaash.-
ka gacan gooynta iyo wixii la mid ah) dhibsanayaa:

Sharcecada Islaamka, dadku si aad ah ayay u dhawdjireen, uguna
camalfali jirezen. khaas ahaan, wax a.a wixii ku saabsan xcerka goys-
ka (Axaa.ushakhsiya), kuwaasoo ay ka mid yihiin: Nikaaxa-furriin-
ka Dhaxalka Dardaaranka Wagafka Nasabka iyo Dacwada Ilmaha
haddii laysku qabto anaa dhalay iyo maye anaa dhalay, nafaqada iyo
wixii la mid ah.
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Wavaa ka.z 00 Sharcecada kali ah loogu camafalijirey, wax alla
»ivii ku saabsan cibaadada Ilaaheen, iyadoo si aad u waafasqan Diin.
:a Il:lzamka locgu dhagmi jirey. Caadadu waxay ahayd wax aad
"svsula cggcl vahay, laguna wada dhagmo, qof diidi karana uusan jirin.
:atcbzoo ah, dadku in uu la dhacsanaa in dan ay u tahay: ammaar.
kooda guud, haddii ayan u hoggaansaminna, xasil.oonaani ayan jirayn.

Garsocrka shareecada waxaa maamulijirey, niman culimo ah oo
Dawladdu Garsoorayaa! u magacawday, Sharcigana aad u yagaan. bal
2ega magaalada ku qoran wargeyska «Horseed» lam. 238,_5'00 baxay
§.7.1976, oo cinwaankeedu yahay: Mamlakatu Mugdisho Soomaa.i-
ya taariikhda baro), taasoo uu ku faafiyey = waxyaalihii laga qoray:
Ibna Baduuda oo Carab Reer Magribaha.

Ibna Baduuda wuxuu ka sheekeeyey Dawladdii Soomaaliyzed
ze xukumeysay Muqdisho muddo hadda laga jooge 645 sano ; taasdo
markaas uu xukumahayey nin Sultaan ah oo la oran jirey ” Sultaan
Abuukar sheekh Cumar, sannadku markuu ahaa 1331 Dh. N. Ciise.

Ibna Baduuda markii uu ka  warbixinayey Shir  weyn oo Caadi
ahaa .agu qaban jirey Daarta Sultaanka maalinta Sabtida wuxuu yiri:
(markay tahay maalinta Sabtida, waxaa albaabka Daarta Maligga
Abuubakar sheekh Cumar shir ahaan u imaan jirey: Shagaalaha iyo
Madaxda Beledka, waxayna fariisan jireen Daarta dibeddeeda. Wa.
xaana hortaa soo geli jirey Garsooraha hore. waxaa ku xiga Culimada
Diinta, Asharaafta, Mashaa’ikhda Xujeyda.

Garsocraha hore wuxuw ku fariisan jirey kursi khaas ah, mar-
kaas ka dib ayaa Sultaanku Fariisan jirey markaas kaddib ayaa waxaa
s00 gala Xoghayayaasha Daw.adda, madaxda jeyshka. |

Nidaamkaas Ibni Baduuda ka war bixiyey dhaqanka Socmaali-
du sida uw ahaan jirey muddo haatan laga joogo 645 sano. wuxuu 00
gaaray ilaa iyo markii isticmaarku !a warsegay xukunka dalkeenna,
muddo hal garni ku dhowaad laga joogo. Wuxuuna ku tusinayaa, sida
Diinta Islaemka iyo Garsocrka, iyo weliba dadka labadooda ku shaga
lihi, ay ugu horreeyey dhaganka Soomaaliyeed.

Caadada iyos chaganka

Sidii aan horey u soo sheegnay, caadada iyo dhaqanka, waa wax-
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yaalaha Soomaalidu aad ugu dhaganto, iyagoo u fiirinaya maslaxadoo.
da guud, in aan weyni ugu jirto, inkastoo ayan caadada iyo dhaganku
ahayn wax qoran, si Diinta Islaamka la mid ah ayay ugu dhagmaan.
sida Dawlado waaweyn oo Ingiriisku ka mid yahay ay ugu dhagmaan,
waxaana maamu.a Dugowda iyo ragga indheergaratada ah.

Xagga Garsoorka hadaii aan u bayrno, si aad ah loogu shagaya
jirey caadada. iyagoo ku magacaabi jirey «Xeer khaas ahaan waxaa
xeerka looga dhaqmi jirey, meelaha Baadiyaha ah, oo biidaanka ka
fog, maxaa yzelay, had iyo jeer dacwooyin waaweyn oc xataa dad la
dilay iyo dhagan la ka.a qaaday. ayaa baadiyaha ka dhacaan, iyadoo
beledka aadistiisu, ama kharaj badan keenayso, amase lagaba yaabo
in daahintu dhibaatooyin waaweyn u keento.

Haddii laba golo ay dad iska dilaan, waxa markiiba soo dhexgeli
jirey Dugowda deriska labada qolo u ah. waxayna ku qancin jircen
in aan dagaal dambe loo noqon, waxayna arrinta ku dhammayn jireen
in dgyo la kala qaato, iyagoo sii hormarinaya 10 halaad oo lagu maga-
caabi jircy «Rafiso» Magta inteedii kalana, muddo ayay u gaban ji-
reen taasi waxay ahaan jirtey Garsoor aad u qaayo weyn oo Soomaa-
lidu ku dhagmi jirtey.

Mushki.ooyinka yaryar oo ‘aba qof dhexmara waxaa la horgayn
jirey, nin masha’ikhda deriska ah ka mid ah, iyadoo laysla oggol ya-
hay. Markii Sheekhaas go’aan gaaro. nin aan ku raali ahayni, wuxuu
afmuggii ku oran jirey «Sharcu.llaahi cinda qeyrik Gartaadii waan
ceshay»

Nin kale ee Culimada ka mid ah, ayaa gartaas mar labaad loo
geeyaa. Haddii go’aankiisa la oggolaan waayo. Shiikh Saddexaad ayaa la
horgeeyaa. iyadoo mar walba sidii nidaamka dacwaddu ahayd lagu
socdo, taasoo ah,in horta hore dacwooduhu bilaabayo dacwadiisa.
marka ku xigana dacweysanuhu ka jawaabayo, mar saddexaadkana
Garsooruhu markhaatiyada dhegeysanayo, kaddibna go'aan kama
dambeystii ah. ayuu soo saarayaa, go’aankaas saddexaad, nin waliba
waa og yahay in uusan garta ka soo baxda ceiin karin ee uu kama
dambeystii yahay taas macneheedu waa nidaamka caalamiga ah, <e
Racfaanka ee maanta aaduunka oo dhami ku shageeye. Socmaalidu.
na weligeed ku soo ahagmi jirtey.

Nin odayaasha Soomaaliyeed ka mid ahaz ayaa wuxuu yiri: Had-
dii dacwo la ii keeno, shan waxyaalood ayaan go'aankeyga ku qaata

ee bal mid lixaad ha ‘agu daro; muddaci muocacaa caleyhi marag
Zhaar iyo maslax),



GARSCORKA WAQTIYADII JSTICMAARKA

Garsoorka Dalkeenna wagtiyadii -istivmaarkii xukumayey. maga:
¥~ctaba ha wato wuxuu ahaa mid isticmaarka gacanta ugu.jirta, sidii
tadba isaga dani ugujirto aysuna ku maamuli jirey, wuxuuna weligii
ku dadazali jirey, Ummadda dalka ku nocl inut dhagaa rogo, asagoc
in yar yar ugu baabi’inaya intii-uu. karikaro, Diintii, Caadooyinka, ¢ha-
qankii -iyo hiddihii dadku ku dhagm¥girey, isla markaasna ku abuura-
ya intaas aan soc sheegnay oo-waddankiisa lagaga dhaqmo.

Xagga Garsoorka ~ wuxuu ku:dadaalay in uu yareeyo awocddii
Shareecada [slaamku Dalka iyo.dadkaba ku lahayd. wixii dacwooyin-
ka hoos ku xusan ku saabsan asagoo la wareegay, asagoo ku xukuma-
y. sharciyadii dhulkiisa: dacwooyinka cigaabta,: dacwooyinka Idaariga,
amase maamulka, dacwooyinka waaweyn ee Madaniga, dacwooyinxa
dagaalka ka dhexdhaca laba golo, dacwooyinka dadka Soomaaliya u
dhashay iyo dad ajnebi ah dhexmara wax kastaba ha ahaadcen amase
gcla kastaba ajnebiga ka abaaage.

Isticmaarku awoodda Garsoorka, asaga kaligii ayaa maamuli - ji-
1ey, nin uu ka tala gelin jireyna ma jirinin. Maxkamadda Sare, Maxk.
Gebaoika iyo Xafiiska Xeer Ilagliyaha, Rag.caddaan ah ayaa madax
u ahaan jirey, ilaa kacaanka dhalashadiisii locga soo dhowaado.

Isticmaarku midab kala socc ayuu ku samayn jirey Garsoorka iyo
Garsooradaba, sidaas darteed, Garsoorrada caddaanka ah wuxuu Ku
magacaabi jirey Garsoorihii caadiga ahaa (Ciudice Ordinaric) Gar-
soorihii Waddaniga ahaana wuxuu ku magacaabi jirey, Garsooraha
Sharzecada (Ciudice Shareitico), asagoo ulajeedoodiisu ay tahay Gar-
socre aan caadi ahayn.

Sannadku markuu ahaa 1957, nin Garsoore = ah oc Talyaani ah.
lana oran jirey Dr Millano, Maxkamadda Rafcaanka Muqdishc Gud-
doomive ka ahaa, - dersine ka bixinayey xeerka Nidaamka Garsoorka,
ayaa dersigii  dhexdiisii wuxuu yiri Garsoorayaasha Soomaa.iyzed
awocdikii  ay .Garsoorka ku lahaayeen. waa.laga warsejiyey waxaana
ugu dambeeyey diyooyinka, oo oo warsejiyey Maxkamadda  Gcebolka

Sidaan horey u soo sheegnayna  Maxkamadda Gobollada wa-
xaa ka wada shageynayey Garsoorayaal Talyaani ah. Aniga nafteyda
ayaa su'asl u jrediyey, waxaana iri: (Diyada sharcecadu waxay u ka-
la gaadday, dive kas qof loo dilay ku saabsan, mid kas a’aan loc di-



.2y ivo kuwokale. Diyo fudud iyo diyo culus, waxaana cad inaan Gar-
cocraha  loc warsejiyey uusan waxba ka agoon qaybahaas. Sidzeduu
u xokumi doonaa? Xeerkeebuuse u cuskan doonaa? Jawaabtiisii wa-
xay nceotay  (Nin sharciga yaqaan ayau kala shawrayaa). Su’aal baan
ku czliyey oo waxaan iri maxaa Garsocraha sharciga aad u yagaan
locga qaaday. haddii kan .oc wareejiyey, marwalba nin aan Garsooie
ahayn u warsanayo, sidii qofkaas loogu xukumi lahaa? wuxuuna yiri
(wae amuur siyaasad ah)

Horcy baan u sheegay in isticmaarku weligii ku talo jirey in  uu
baabi’iyo Diinta Islaamka, caadadka iyo dhaqanka wanaagsann ze dad-
weynaha Socmaaliysed ku soo dhagmi jirey, asagoo isla markaasna
dalka iyo dadkaba dhagan rogay, oo kuwii dalkiisa ku abuurayo, si
ut uga dhigo dhul uu lzeyahay, waxyaalo badan banaan ka shcegi ka-
raynazse  warka  dhecraantilsa ayaan ila habbocnayn gisocyikaan
gaabar waxaan idiinku sheegay, miisaa. ahaan waana kuwc aan ka
doaiay, oc aan daahirsaday in aan ka soo horeedo wagtigoodii

Sannadku markudt ahaa 19£/4, Annagoc dhowr iyo toban Garsoo-
re ee Socmaali ah, waxaa Xafiiskiisa noogu yeertay, Guddoomiyihii
degmada Panaadir oo dhalashadiisuna  Talyaani ahayd. wuxuuna nagu
yiri: (Waqti dhow Waddankiinnu Istiglaal ayuu gaadanayaa, waxaana
idinka hor imaanaya mashaakil badan oo aan xeer u dhignayn, hadh-
cwny  idinka Garsocrayaasha ah xalli icinka doonaya loona baahan
yabay in aad xeer u heshaan, mashaakilkaas oo ka mid yihiin; Diyada,
Yaracka. dhibaadda, Sooryada gabdhaha iyo wixii la mid ah.

Sidaas darteedna waxaa la idin farayaa in aad sharci u soo suubi.
:aan,  adinkoo misai ahaan, ninkii la dilo Diyadiisa, qabiilkii wax i
lay, guud ahaan ugu xukumaya, yaradkii ninka gabadhiisa la guursado,
kii guursaday ugu xukumaya.

Jawaab ahaan waxaan ugu celinay: (Annagu Garsocrayaal ayaan-
nu nahay, xeerkii waddanka u degsan ayaan wax ku xukumaynaa, ee
ma ahin xeer dejiyeyaal) markaas kaddib xeer foolxun ayay samays.
een.

Qisadan yarta ah waxaa ka muugata in shisheeyihii waddanka 3i-
vacseddiisa hayey, ay xata ilaa muddadaas kor ku xusan ay raadinayeen,
wax xzer kq sheega 00 ay ku kala geynayaan Ummadda is haysata,
Garsocrayaasha waddankana ay gaashaan uga dhigtaan oo dadweyna-
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ha tusaan,. in Garsoorayaasha Soomaaliyeed soo samayn sharcizaas,

~aanse ku gacan sayrnay

 Garsocrayaasha Soomaaliyeea, guri iyo gunno midna ma izhayn
mushaarkooduna waxay ahayd Garsooraha Shisheeyaha tiisa oo toban
maclocd loc dhigay meesheed, waa ka sii yarayd wuxuuna ku noclaa
badeecadda waddankiisa iyo nolosha dadweynaha oo iska fududayd
darteed.

Muddadii isticmaarka waxaan ku soo xirayaa, inaan Garsooruhu
ku shaqayn jirin iraaddo iyo awood shacbiga soomaaliyeed u leeyahay,
usan una shagaynayn mas.axad iyo dano dadka waddanku ay wataar..
ee uu ku shagaynayey, danaha isticmaarka iyo iraaddadiisa, dadkuna
weligii  ku ducaysan jirey: (Ilaahow naga qaad oc naga koryeel istic-
maarka iyo waxa uu wataba). [laahayna ugu dambeyntii ka agbalay.

WAQTIGIT ISTIQLAALKA

Istiglaal ku sheeggii muddadii dalkeenna uu maamu.ayey oo S
sano ahayd dadweynuhu wuxuu maleynayey, in arrimaha Garsoorku
sidii hore ay dhaami doonaan, waxna laga beddelidooro, sida ay u ma-
‘eysanayeen oo kale, in xaaladaha kale: Siyaasadda, dhagaalaha, tacliin-
ts iyo ammuuraha ka.e oo Ijtimaaciga ahi ay isu beddelayaan. Hase
yeeshee taasu ayan dhicin, sababtoo ah, ilaa iyo kacaanka horyareydii-
sii, Garsoorka waxaa maamulkiisa hayey, nimankii shishecyaha ahaa,
00 waqtigii isticmaarkii maamuli jirey, waqtigaasoo ninkii Guddoomi-
yaha ka ahaa Maxkamadda Sare, laga saaray Guddocmiyanimadii loo-
ua diray dalkiisii.

Inkastoo ninkaas eryiddiisa, dhinac anaan loc haystey, in ay tahay
Garsoerkii dalkeenna oo la xorzeyey. xaqiigdu waxay ahayd, in loo er-
yey siyaaso ay wadatay xukumadii markaas dhu.ka maamuieysay, iyaaoc
ulajeedday, in uusan Intikhaabka soo dhowi caddaalad ku dhicin,,
maxaa yeelay, waxay ku tuhumsanayeen, in uu caadilnimo, uu ku xu-
kuma dacwooyinka ka inaan kara Elesyoonahaes.

Hadalkayga waxaan ku soc xirayaa, in aan wax isbeddel ahi ka
dhicin xagga Garsoorka muadadii sagaalka sano ahayd, oo kacaankii
barakaysan ka horeysay, Istiglaal ku sheegana dalku ku dhagmayey, ha
ahaato xagga xeerarka Garsoorka, amase xagga Garsoorayaasha ba
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ickabadaa in wax iska beddeiaane, waxaan orankaraa, in muddaaaasi
ahavd tii ugu xumeyd. intii Garsoorka Dalkeernu soo maray. maxaa
veelay, bogolkii sano oo isticmaarku dalka maamulayey, ma ay dhicin,
inkastoo awoodda Garsooraha Soomaaliga ahi u leeyahay 3y xagga
xzerka maxduud ay ka ahaya, haddana ma ayan chicin in Garsooraha
Socmaaliga ah lagu soo fara geliyo, kiis uu markaas faraha kula jiro,
maxaa yee'ay, taasoo ka.e way ka xishoon jircen shisheeyihii dalka
maamulayey. Istiglaalka musayafkaa intii aan haysanneyse, way dhici
kartey ragga madaxda ahi in ay soo farageliyaan kiis khaas ah oo nin
Garsoors ahi gacanta ku hayo, ilaa iyo intii uu Garsooraha ku ganci-
yo, inuu sameeyo: eex laaluush, garaabokiil iyo wax la mid ah. Sidaa-
sira waatan ugu xun oo waddan Caddaaladaiisa iyo horay u marintii.
aa lagu qgarribi karo.

Waqtigii Istigiaa’ka ayaa meel laba golo ku dirirtay nin ku dhaa-
wacmay Garsoore Soomaali ah ayaa dacwaddii qaaday, Ninkii dhaawa-
ea geystay wuxuu ku xukumay 175 neef oo geel ah, asagoo waliba ma-

can ce aan is daaficin loogu yeerin waxna giran, taasina ay ku wacnaya
niman madax ah, oo Garsoorihii ku riixeen in uu sidaas sameeyo, ni-
mankaasoo markaas awood u lahaa in ay Garsoorahs wax ywlﬂeyaan
haddii uusan sidaas yeelin. bWy -

/}rf o

Ninkii geela lagu xukumay Rafcaan ayuuw qaatay markuu arrintii
ogaaday. Maxkamadda Sare ayaa waxay xukuntay. in Maxkamadaa
Raofcaanka oo odacwaddaas awood u lihi kiiskaas ay gasho. Nin  weyn
oo masuul ahaa oo ninka geela loo xukumay ay qaraabo yihiin, ayaa
Garspore Degmo 00 aan weligii Maxkamadda Rafcaanka ka shagayn iska
magacowday, in Rafcaankaas uu galo: Degmo aad u yar oo aan ahayn
magaalocyinkii Gebollada oo Rafcaanka lagu geli jirey.

Garsocrihii oo Wasiirkii magacowday la ballamay ayaa Degmadii
yorayd  tegey, kaddibna asagoo aan waxka is shiddeyn,, Maxkamadna
farjjsan, dadna isu wicin, Rafcaanle iyo Rafcaansane midna, ayut xu-
kun uu maqsuud kaga dhigyo Wasiirkii magacowday soo qortay, una
kzenay, Wasiirkuna in oo fuliyo weydiistey.

Waxyaalihii waqtigaas Garsoarka Gudihiisa ka dhici jirey, waa
waxact: la soo kochi karin, inkastoo aan ka mid ahaa Ragga Garsoo-
rayassha ahna mabsuud kama ahayn, wax aan gaban karaana ma ji-
rin, wazna Caddaalad darradu kacaanku ka gilgishey.
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WAQTIGI1 KACAANKA

Muddadii yarayd ee kacaanku dalkeenna maamulayey, ahaydna?
sano, waxyaalo waaweyn oo la taaban karo lana arkikaro ayaa Gar-
socrka iska beddelay, sida dabeecaddii, iyo habkii dhismaha oo dhan:
isu bedde.cen. xagga siyaasadda. xagga dhagaalaha, xagga taciinta,
xagga amuuraha ijtimaaciga, xagga bulshada iyo dhan walba oo loo
{iirsho.

Haddii aan waxyaalo yaryar ka taataabto waxyaalaha iska bedde-
{av Garsoorka, waxaa ka mid ah kuwa hoos ku xusan:

1) Nin shisheeye ah jins'yad kasta ha watee, waa laga chawray
imuu Garsoorka Dalkeenna sifo kasta ku soo dhexgalo, isagoo kacaan-
ku waaya aragnimadiisa iyo waxyaal'hii hore ee Soomaaliya ay s00
martay ku taamilo gaedanaya waxaana Garsocrihii lagu acminey, e3¢
man Soomaali ah oo waddannc dibedda ah, 'yo wacdanka gudihiisaba
wax ku soo bartay, Shahaadooyinka Sharciyadana wata.

Arrintaas shisheeyaha ka kaaftoonkiisu, ma aha Garsoore oo ke-
li ah ee meel walba ee Dawladda laameheeda ka midaba kacaanku
daas ayuu ka yeelay, iyadoo ulajeeadadiisu tahay, haddii aynu weli-
geen hawlaheena ay inooga shageeyaan dad shisheeye ah, goormaynu
weexzenna qabsanaynaa, amase aynu si habboon u baranaynaa haw.
labeenna? taasi waxay dha.'say isku kalsooni iyo geesinnimo, dhallin-
yaradii Sharciyada soo baratay isku kalsoonaato, shagadoodana :i
vracan uga s00 baxaan;

Ha:kaan waxaan idiinku baraarujinayaa tirakoob yar oo aan idinku
caddeynayo faraq ku jira, dadkii Garsoorka ka shagayn jirey markii
kacaanku dhashaya 1969 iyo inta uu gaaray maenta oo toddoba sa-
no laga joogo:

Sannadka 1959 Sannadka 1976 faraga
1) Garsocrayaal 110 230 120
%) Kaaliyayaal 64 200 136
%) Gaarsiiyayaal 50 150 100
224 580 356
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Ruux ahaan tiro koobkaas, 1yo isbeddelka aad u weyn oo muédada
tcadobada sano gudaheeda ku dhacay, wukuu ku tusinayaa sida kacaan-
ku ihtimaan xocg leh u saaray, sidii Garsoorka waddanka aad ugu

hormarin tahaa.

2. Xeerarkii Garsoorka ee kacaanka ka hor waddanka yiilley,
0¢ tirn ahaanna u yaraa, tayo iyo wax tarnimaana ahaayeen kuwii is-
ticmaarku hcrey danihiisa u oegsadey, ay kana dhadhameysey inay
ku jiraan waxyaalo danihiisa ahaa, waa laga wada beadeiay, wax alla
wixii aan dadka Dalka Soomaalyzed, dani wugu jitin. Waxaa xeerar-
kaas ka mid ah: xeerka ciqaabka, xcerka habka cigaabka, xcerka Ni-
daamka Garsoorka xeerka Jeelasha, xcerka Shagaalaha iyo waxyaabc
la mid ah. Xeerar cusub oo Garsoorka Dalkeenna aad muhiim uga ah
hortiina booskocda Xeerar shisheeye. ‘oogu shagaysan jireyna. si deg-
dug ah ayaa loo sameeyey, Xeerarkaas oo ay ka mia yihiin: Xeerka ma-
daniga  ah, xeerka Habka madaniga, xeerka goyska, Xeerka Garsoor-
k. ka gayb galka Dadweynaha, Xeerka [skaashatada Qorcennad:,
Xzerka Guddiga dhaxalka iyo xeerar kale oo wada muhiim iyo lagama
maarimaan  waddanka u ahaa. Warkii oo kooban, wax allawixii xzer
Garsocr sheegta oo wadaankeennu u baahnaa, amase danihiisa gaarka
ohi ku jirsen, muddadii gaabnayd oo kacaanku jirey, ayaa la wada sa-
nmaevy.,

Xeerarka cusub oo intii kacaanku Da’ka maamulayey haddii aan
vore facleyno waxaan crankaraa sida hoes ku goran:

b) xezerka Qoysku, waa xeerka lugda Carabiga lagu yiraahdo (Al-
Axwaal-shakhsiya) luqda Talyaanigana lagu yraahdo: Diritto Persona-
le}. waa xeer gooniciisa “oogu camal fala, wuxuuna weligii dhinaca ku
hayaa xagga Diinaha, sidaas dartced, ayaa dadyowga Diinta Caabuda,
qclaba sidii Diinteedu gabto ugu maamulato; wuxuuna badiba ka koc-

en yvnhay sidaon horeyba u soo sheegnay: Nikaaxa, Dhaxalka, Dar-
dasranka, Wagafka. xannaanada Ilmaha. Nafagada, iyo wixii kuwaas
In xiriirs,  ujeeddada kacaanka uu ka lahaa xeerka qoyska sameyntiisa
in Waddanka xeerar cusub guud ahaan loogu sameeyo ka sckow, wa-
xaa ka mid ahaa,n haweenka Soomaaliyzed, oo giyaas ahaan Ragsa
ahagoor ku soo laasbma, muraalkooda kor loogu soo ¢aado, Oc ayan
U muugan in ay Ragga ka giima yaryihiin. waxaana run ahaantii cad-
daatay, in shagooyinka waddanka laga qabto ay qayb libaax ka qaa-
tzen, tan iyo intii kacaanku dhashay, niyadii haweenkura kor u soc
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kacday raggina ay kaba shago wacnaadeen.
T) Xzerka Madaniga

Xeerka Madaniga waa xeer aad u ballaaran una nafci badan wu
xuuna nidaamiyaa waxyaalo badan oo ku saabsan, maamulka iyo calaa-
qaadku u dhexceysa dadka waddanka deggan dhexdooda, iyo dadka
waddaraka iyc Dawladda, iyo dadka waddanaka deggarn. iyo dadyowga
shizhzeyaha ah.

J) Xeerka Habka madaniga ah.

Xeerka habka madaniga ahi, waa xcer aad muhiim iyo lagama
maarmaan ah, sababtoo ah, wuxuu fasirayaa oo sharax iyo caddayn u
vahay xcerka madaniga ah.

kacaanku markuu qabtay waddanka, wuxuu ku talaabsaday had-
diiba, inuu waddanka u sameeyoc xeerar kala geddisan oo waddanka
lagu maamulo, si wu ugs xoroobo xeerarkii lagu maamuli jirey mud-
aadii isticmaarka. iyo isticmaar la shaqaystayaalku haysteen kacaan-
ku arrintaas iyada ah. waa ka gun gaarey, wax alla iyo wixii xeerar
ah oc .aan kasta co Dawladdu u baahan tehayna, waa sameeyey, si deg-
Jzg  ah ayuunaugu tallaabsaday.

x) Xeerks Dadweynuhu inuu ka qayb galo Garsoorka.

Kacaanku markuu arkay, in gaylo badani ka taagan tahay xagga
Gorsocrka, dadweynuhuna Caddaalad darro iyo taaluush aan mezel
dayad lahayn iyo musugmaasuq sheeganayc maragna u nogotay, in
Garsporayasl fara badan iyo kaaliyayaal cad lagu  qabtay. wuxu:
u dhashayba ay ahaayzen danaha  dadweynaha iyo  maslaxaddoc-
da  guud. Sicaas darteed, wuxuu saaray «Xeerka dadweynuhu inuu ka
qzyb galc Garsoorka» Nasiib wanaag, sidii xeerkaasu u soo baxzy,
wixii qzyle iyo eed sheegadka taagnaa xagga Garsoorka way baabsz’.
cen, laaluuskkii  dalkoo dhan hortii caamku ahaa hadal hayntiisii
waaba .2 waayey Garsoore dambe iyo Kaaliye la xirana, ama laaluush
lagu qabtaana waqtigeedii wuu dhamaaday, Tallaabacii fadligzedana
kacaankii 21 Oktocobar 1969, ayaa iska leh,

Hadalkii oo kooban, dadweynihii Soomaaliyeed, markii sy ogaa-
deen in masmu.kii Caddaaladdoodu gacantooda ugu jirc, oo qof kas.
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2 oc iyaga ka mid ihiba, ka qayb geli karo Garsoorkii. ayay mag-

a

sutcl ka nogdeen, caddaaladdiina ku kalsoonaadeen.

Siyazlohaa aan soo sheegnay. ayaa xzerarkaas iyo kuwo kal: oo
tadan ulajeedadocda iyo waxtlarkooduba ku dhasheen. Sidaas oc kale
ayasna kacaanku mee. kastaba Wasaaradaha, Wakaaladaha, Shirkad:-
ha, Hay’adaha dawladda oo dhan wax alla wixii xzerar ah oo horay
u markooda ku habboon ayuu u sameeyey, iyadoo xeerarkaas loo habee-
yey, si run ahaan u waafaqgsan; Hiddaha, Dhaganka, Caadaadka, Diin-
ta waddanka iyo Ummaddaba ku habboon kuna hagaagsan.

/

W. Q. Shiikh Maxamed Maxamuud. l//

Agaasimaha Waaxda Garsocrka.



AWOODD ISKU QABSI GARSOOR MAXKAMADEED

Sida la ogsoon yahay waddan kasta oo adduunka ka mid ah wuxuu
leeyehay Nadaam Garsoor oo habaynaya awoodda Garsoor iyo xibnaha
garsoorkaas sida ay u dhisan yihiin iyo mid walba awoocddiisu inta ay la
gtahay, annaguna waxaan Ka mid nahay waddanadazas, waxaanan lzena.

hay Xeerka garsoorka ee soo baxay 22 seb. 1974 horayna waxaan u la-
haan jirney X.N.G. Haddaba, mar haddii ay jiraan xibnahaas Garsoorka
a¢ u caybsan heer degmo, hzer Gobol, hzer Rafcaan iyo hzer sare, waxaan
laga fursanayn in ay dhacdo Awoodda isku  gabsi, ar-
rinta awood isku qabsigana waxaa habeeyey X.H.M.S. iyo HHC; hase
yeeshee waxaan wax badan la kulmaa ama i oo mara Qareenada qaai-
kocd oo ku doodaya markii ay Maxkamaddu soo saarto amar caddey-
naya awood la’aan ama awood lahaansho in dacwadda loogu
gudbiyo Maxkamadda Sare si ay u cayinto cidda leh awocddaas Gobol
ahaaneed, iayda oo wax diiddo ama oggolaansho ah aan laga helin Mex-
kamaddii la yiri ayadaa leh awoodda, waxaana dhacday Maxkamadda
Sare inay gasho waxyaabo caynkaas oo kale ah, go’aanna ay ka gaartay
ayadoon dareensan haba yaraatee atrintaas.

Marka waxay nala nogotay inaan ku qoraa Majallada Xeerka =i
locga cocde shaacana ooga gaado.

Awood isku qgabsi

- Awood isku qabsi goormuu jiri karaa si ay Maxkamad Sare u s0o
dhex gasho? Awocd isku gabsi wuxuu u qaybsamaa saddzx -gaybood:-

1) Tan hore waa in dacwad laga oogaa laba mzelocd oc xubnaha
Maxkamadaha ka mid ah dabadeedna mid kastaaba ay tiraahdo aniga
ayaa gaadaya oo leh awoodda gaadista, waxaana la yirazhdaa markii ay
taasoc kale dhacdo iskupabsi «II jaabi ah» Positivo waxaana loo shar-

diyaa (A) in ujeeddada dacwadda la isku hayso isku mid tahay (b) in
dacwaddii ay taagan tahay inta laga qaadayo awoodda la isku haysto.

Waxaa kale 0o jirta haddii ay dooddii ku dhammaato Maxkamadi-
hii mid ka mid ah Xukun kama dambays ah waxa baaba’aya dooddii
isku qabsadka lamana agbali karo wax dalab ah oo ku saabsan awood
isku qabsi in la dhagaysto maxaayeelay waxaan jirin awood isku qabsi
oo ka dhex taagan laba Maxkamadood.

Tan labaad waa inay labadii jaho ee Garsoorka oo awoodda isku
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caystay ay diiddo inay ka tanaasusho ra’yigeeda oo ay ku dheganaatc
awoodda oo weliba ay go'aan ku soo saarto inay awooddaas ayadu iska
l:edahay ayna dhegeysan doonto dacwaddaas.

2} Qaykia labaad oc ewoced isku gabsi wuxuu imazn kapaa marki;
dacwad laga oogo Laha maxkamo hortocd dabadeedna mid kasta ay
iiddo gahidda asma diiegeysiga dacwadda, markaas waxa jira awoced,

i eh (negativoy murkassaa wanvas loe sh

=k G

widivas awood isku

aabsiga in 1z helo goaan ka soo baxay labadii Maxkamadood oo caddey-
naya awocd la'asnta (Incompaienza) st loo ogaado Max'wwasdihil in avwo-
odda ay dildeen. Haddii anay sidaasi dhicinng Maxkamaddii kaln <aori
lehayd awocd isku qabsiga ma soo geli karto.

Qaybta 5 Xaad ee adood isku gabsiga waxay tahay:

€7,
I—Inay laba Xukun oc is burinaya ay ka soo kala baxaan Max-

kamado. Qodobka 26 X-M-M. Wuxuu s, cag u sheegayng in uy awped
isku gabsi jiri karo oo kali ah markii Maxkamado ay ku doodaan awocd
darteed Sidaas si la mia ahna waxaa caddeynaya Q. 9 XHMC.  Marka
Xukunka Maxkamadda Sarc cc ku sasbsan caddeyn la haansho awood
Maxkamac

iced ayadoon labadii jaho ee Maxkamaddu go'aan awoed ku
saabsan ka soo wedabixin waxazn dhihi karraz wuxuy khilasfsan vahay
habka awocd kala saaridda ¢e ku cad Q. 26 X.C.S. Isla mar ahaantaas
o0 gudbinia Maxkamadda Gobolia ay u soo gudbisey Dalab caynkaas
gk isagana wuxuu khilaafsan yahay habka awood isku gabsiga Maxka-
madeed,

Tillaabada noccaas 0o kale ah  waxay u muuqataa in ay degdeg
rahay 0o ay ka hor martay meeshii ay ku habboonayd oc ah in la helo
ewocd isku gabsi buuxa oo oofsaday sharuuddaas aan kor ku soo sheeg-
nay Waxaana wanaagsan in Garsoorayaasha qaba ra'vi kale in ay ku
100 bandhigaan Majallada Xeerka.

Qore: Cabdullahi Daahir Barre

Guddoomivaha Max. Gobo. Banzaadir



ASBAABAHA FURRIINKA KEENA 1YO MASHAAKILKA QOYSKA

Mushkiladgu ma aha tadbiiga Qaanuunka =e waxaa weeys habka
lzesu guursado waqtiga la joogo taasco dooneysa in laga hicrtago si low
1elo Qoys dhisan. Iminka waxaan tusaalooyin ka bixinayaa dhibaatoo-
yinka ka timaada guurka, keentaana furidda.

BY In laba ruux ic guursadaan ivadocn Jabada midra  heysan
Hanti iyo shago, oid ay la kaashanayaan ayna jirin, ayadow Ninkii ku
lzeyahay inantii uw puursaraayay Bisha sco socota ayaan Shago helayaa
o aan aqal gelaynaa ce gourkeygu ha neguo mid garsoodi ah taasoo ay-
wLoavaan s

na ku oran markii aad Shago hesbid  2e aad  zameys

guursancynaa, markii Inantii uu ko janciye hadaixii= khivaslign by
Riyadda ku dhisnaa: kol kaas waxaa dhacaa in ay iv raacazn oo laba
Ruux co oy saaxiib yihiin  u veertaan. kuwaasce  ay saaxiib ku yihiin
20 ay 1sku fikrad yihiin saas baa lagu mehrjyaa, waxas dhacda markii
ay ka soo wancegio gabitaankooda mudde dnan lix Bilood oo kaliya ec
Ninkit shaga heli waayo ee Inanta reerkeedina cgaado Melerka Qar:uo-
djga oh ayay Inantii reerkeed. Eryaan ayakoc ku Canbaareynaya
Meherkaas qarsocdiga  gh ee  khivaaliga. Irantii markii ay o timaado
Ninkii ay arrintii ushzegto ayuu ku virazshdaa  wax Guip abh oo divaar
ahj majiro saba 3to ah shuruudooda ay ahayd in ay Aqal :ral;wn markii
ut kol shage, Inankii wax shago ah ma helin, halkaas ayuu khaskii
ka bila awda o0 ay Maxkamadda isla yimaadaan ayadow dacwoonecysa
in vu beenbeen ku Mehersaday debadeedna halkii ay isku furaan Awoo-

durre  awge:d

T) Waxaa 'Jhacda in Ninku guursacc isagcs  shage heesta mu-
shaarkiisu vahay 340 shilic ilaa 600 shilin oo agal awdiisa ah la  galc,
dahadeedna nangtiina agalkii ka soo cararte bil dabadeea co ay Maxka-
madda docwad u sce gorato jyadoo ku daccdeysa in aysan agal heysan
marka lao yeere Ninka wuxuu ku jawaabaa aqal waan geeyay naddii
docnayst Maxkamaddu ha sco Fegto, markii la tago guriga waxaa cad-
daata in uu Ninku heysto agal awooddiisg akh ay doonayso naagtu Alaas-
ta Guryaha Ja dhigtoc e gaaliga ah taasoo aan ahayn Ninka awooddiisa
sidaas ku dhacdaa furista,

1) Waxaa jirta in goysaska gaarkcod oo is gabaan in aysan
Madax banaaneyn arrimahocda  goys ce  gaar ahaancea maxaa yeelay
Ninka iyo naagtaba waxay ka dambzeyaan reerkooca mid walba waxna
Jaigala taljyaa xagga Reerkiisa, haddii aan wax ka spo gaato xagga reerka
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Hiweenayaa waxaa dhacda in Ninka laga wato Afadiisa iyakoo waas
snzgmaya amba ay aaddo reerkooda dibna aysan u soc nogonam wada-
Joadaas amaba ka tagiddaba waxa ka dhasha khilaaf iyo is afgarasha
waa., vgu dambzestii ay kula tagaan Ninka {yo Afadisa sidaas oo kale
“oic waxaa dhacda in Naka reerkiiss ayaguna ku yiraahdaan jska fur

Naggta waaye nala na heshiin karto,

X) Waxaa dhacda in dhallin  yarada qaarkood ay isu  guuriyaan
Waslidadood markii ay mudda ka soo warcegte wada nocshadaas waxac
Sracda in ay is afgaran waayaan sababtoo ah .yakoo aan u bislayn mas’
uuliyadda Qoyska ha nogoto xag dhagaale ee ku culus asaga ivo reerkii.
saba iyo bulshadow waxna u gqaban karin saas Ley ku kala tagaan.

Ki)  Waxus dhacda in Naagtu ay ka bood  san tahay danta oo ay
=0 dhar gaali ah dahab amase Ninku uu ka beodsan yahay danti.-
~u ku bixiyo wax ggn loc baahnayn oo zh khamri, gaad
2 uu la tunto ilaa .t ay ka dhacdo in uu bixin  kar
wamy o mmasruuikil saasna lagu kala tago.

ivo Maag:

D)  Waxaa dhacda in Ninka {yo Naagta ay ku kala Sarizevaan
xagga Tacliinta, Fikradda iyc da’daba, taasuna ay keento furitaan waa.
voiays kuma keen, karo.

Inkastoc ay jiraan sababahaas aan kor ku soo shzegnay Tirakoobka San-

Y -“.
nadkaan 1976kit: guurka 5046 furitaanka 2560 isku Nogoshada Rajiciva
136.
Qere Garscore Axmed Mac, Xasan Jumcaale.

Maxkamadda Guurka iyo Furimnka z¢ Dawladda Hoose



FAALOOYIN XUKUNNO KU SAABSAN

CACWADDA MADANIGA AH EE DAWLADDA DHINA
N }“* MO IYO XTRUHRKA KA DHEXEE VUKUNK A
TA AL YO DACWADDA MADANIGA:

Wosue Youesiin Naaji Xuszen ku goray  Majallade  Nevcka s
kaadii Gaad ec bisha Lulivo 1976 faalooyin xukunno maxakamadahs
dalka ka soc baxay.

10 runie ah Yaasiin aad jvo aad ayuu ugu mahadsan yahay 1al]aa

caaday. wagve ranfi, g ae v oErva-

&y ;~'51 (‘]lL §
dhexdooda docdo iyo faalocyin mire wanaagsan u keeni k’ai,‘{:’i
carsoerka ive figigaba.

g

Gaannads

Sidogn Have fasllocvinkaasu wasay o gaysanaayvoen {abo

.

bood. Tan hore waxay ku lug leedahay qaanuunka Lam. 14 udruk
4.2.7¢ kaa:oe sida runta ah maxkamadaha gaarkood si aan habooneyn
G labiees.

Haddevau ku negono oaanuunkaas gedstbkiisa hors wuxuu leeya-
hav «dacwoodzha madaniza iyo kuwa idasviga e (civil and aministri-
addu dhinac k tabov,

tive cases) o

vexas awocd 1o¢ siivey Max

Calka oo keli s ah

kamadda B

va e in vodobkassu siivey dacwadaba madaniga ah e

‘ -~ awooddaeeds Maxkadda Badbasdada Dalka
wexaa faallo v baahan baad mooddaa. goorta la
divwladdu dhinac bay ka tahay. Chinacse maxaa loc-
y dhinac a:al ah ka tahay  dacuwsdda  baa loolu
Ve xatua merarke ov u dumeys.  dhinac kalena

i, ;)
wad 14 '“Er;

Waxay nala tahay dacwadda madaniga ah haddii  dawladda lagu
furic, amz cid kale ayadu ku furte, dacwaddaas iney dhinac  ka tahay
cidi istume havso. wazyo markags wan dhinac asli ah, laziaia dacwarly
Ladcey ~hinacye kale ka dhexsocotey kaddibna dawladda la soo geliye
ama ay 0o

cho  iyadoo  danabgoda ilaalineysa. markaas  avas
nagnka govyaqasnnadu ku kala baydheen.
Yaasiin wuxuu kala saaravaa markey dawladdu dhinac asli ah ka
tahay dacwadda iyo marka ayan dhinac asli ah ka ahayn, oo ay goor
dambe dacwddz soo gashay, oo marka hore ma ahee, marka dambe w
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xuu gasbaa in dacwaddaasoo kale Maxkamadda Badbaadadu ayan la-
liayn (ka fiiri faslladiisaas qaybta hore).

Si kastabu s ahaatee, annagt waxaznnu gabpaa in dacwadds, ha-
ddayba dawladdu dhinac ka tahay inaan loo fiirin dhinac asi ah inay
ka tahay ive i kale ce awocndaeda  waxas  feh Maxkamaddags Bad
baadada sida uu gorayo gasnuunkaas (Ir. 14) kor ku tilmaaman sabab-
toc ah, waa mare: si guud avuu u hadlayaa oo ma kala saarayo qaanuun-
kaas dhinac asli ah iyo mid kale. Waa mar labaade, kala saariddaasc
xjkmad kumafadhido wazyo, marba haddii cacwadda ay soo gasho daw-
tadda dhivac kastaby ha la jirtee) ama ha  la soc gzliyo xukunka  dae-
waddaas ka soo baxas \u]o ayuu ku nogonayaa ama uu u nogonayaa.
Sidaas baa kol haddii In xala  suaro dantii veerdeiivahu ka  labas

gaanuunians tam. 1 3,%)",.3 u dhisavens,

Hase voeshoo, vontii wasay nhay. sida uu Llmaamay Yagsiin. in his-
gelinta qaanuunkaas sidii loo rabay aan la samayn oc maxkamadaha
badankood ayaan marin habka hufan oo caafimaadka qaba.

Tusaale abuan haddeer, xekunkaas hore oo Yaasiin tilmaamay Wa-
kaaladda Cavinisku hor dhinac keama ahayn dacwaddaas, gadaalna dac-
waddaas uma s0o gelin, waaye docdda wu ku docday qof  dacwaddaas
ku jivay in basbuurka dhibaatada geystay ku iiray caymiska, hadatkaas
keligiis dawladda dhinac uga dhigimaayo dacwadda, waayo waa in si
resmi ah loo dalbadau jney sharikaddaasu ka soo qaybgosho  dacwadda,
talianbovyinka xeer habka i qoravana la mavaa markass kaddib oo uu
caymisku ka uoqdu dhinac dacwadda ayey maxkamaddda ku haboonayd

o'aankeedaas inay gaadate.

Maxkamadaha gaarkood sida runta ah waa iska mala awaalasn,
margii dawladda o soc hadal gasdaba, waxayna gocstaan inay dhinse

ka tahay iyadoo run ahaan dhinac  dawalddu ka ahavn.

lusaale ahaan waxaa dhacday dacwad saddexda maxkamadocd ay

ka weeedeen gasnuunka, dacwaddassuna waxay ku soc kochan tahay
Ninbog baskbuue ninkil labaa waday Sa ! aacay. markgeoas 0 ey Hia
d.am ah Maxkamadda Gobolka Bay ka furay isagoo dalbaya in loogu
xukumo dacweysanahaas magdhow dhibaaio ka gaartay baabuurkaas
darteed.  Dacweysanchu waa diidsanaa usagoc ku docdaya in aanu
ninkazs sagzrin kana wargabin, dhibaadana sidaas darteed isagaa
isku kzenay. basbuurkana khushigiisa uga booday. Maxkamaddaasu go™-
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aeit waxay ku gaartay, markil marag la dhgeystay inay xu xukuntay dac-
'x.x'eysauaha magdhawga gaarkiis (Shs. 1000), shar’kada caymiska oc

n gofna soc dhexgelin dacwaddaas iyaduna soo gelinna, lana dac-
weynna waxay ku xukuntay magdhawga gaarkiisii kale (2.000 shilin.

Haddaba Jabadii dhinac ivo Wakasladda Ceymiskuba  rafcazn ayey

u gastzen  Maxkamaddaa Raleasnka Bay, isagoc vafeienlaha hore I
cabanaya in lagu xukumay lacagtaas aan lagu labaya, kan labaadna
saluugaya intii foo xukumay, sharikadda Caymisiuna ka doccaysa lacag-

ta lagu xukumay iyadoc dacwadda dhinaca ka ahayn, dhinaena soe gelin.

Maxkamaddaas rafcaanku waxay gaadatay go'aan yaab leh, waayo
waxay goysay, iyadoo cuskanaysa gaanuunka kor ku tilmaaman (LDr.14
ariikiy 4.2.75 in dacwadda maxkamadda Badbaadada loo wareejiyo,
markay caddaysay in xukunka Maxkamadde Gobolka baaba’yahay sa-
babana waxay uga dhigtay in Maxkamadda Gobolkaasu awood dacwa-

ddas u Jahava, wasaasg dhoeday Muaomadda Mar

inay av-

iday xukunkass Maxkamadda Recfaenka kuna ayiday asbaabtiisa?!!]

Runiii Maxkammadde Guobolkausu waxay ku gaftay inay xukunio
gof dacwadda dhinac aan ke shayn, layskumana soo qaadin (fiiri 77x.
Lt oo Maxkamadda Racfaanka waxas la rvabay in gofkacs ay saxdo.
qaat K'*héy\ xukunkaas oo magdhawga caymiska tuurto kaddibna wax
ka tiraahoéo dulueds dacwadda ce dacweysanaha vo dacwoodaha  ka
Mao

dhavayvan, hase vaiba o fvad

WL Udlfdk

wazye: rafcaanka waxa laga soo q atayba ma ecgin ce waxay  mala
“waashav in dawladdu (sharikadda cayiniska) dacwaddaas dhinac ka
.. Runtii dacwaddaas dawladdu dhinac kama ahayn sidaynu shzegnuy
‘\Taxkamadda hoose magdhawgaas ayey isaga xukuntay sidogs dartzed

o Maxkamadda Sare, haddii tii Fafcm‘l.\u kl‘xaladkiu;s Lu (llw(-,dm'

. . N
waxaa la rabuy in sulunkes skamadda Ral-

eaanva. ashaa sartana tnoanar laba:a(l

dacwadda gaeddo, saxdana xukuni vnadda Gobolka Bay e ma

N
it

ahayn inay ayiddo oo kb ayiddo ashahiyi=

Si kastaba ha ahaatse Maxkamadaha sharafta leh waxaa u fiicnaan
lahayd in ya ka fiirsadaan qaanuunkaa~ lam, 14 tagriikh 4.2.75 iyo
zocrta la dahl;j Karo ivo tallaghocyinkay u haghantahay hirgelintiisu

Qaybta 2aad ee faalladaas Yaasiin waxay ku lug leedahay dacwad-
da madaniga ah markay raacsan tahay tan cigaabta ah; iyo inay so-
con karto hadday dhacdo tan ciqaabta ahi iyo in kale iyo iney xoog ku



leedahay taas cigaabta ahi tan madaniga ah mapkaaeoo kake.

Yassiin xukunkaas uu uga faalloonayo gaybtazs labaad si {jjean
meelaha uu wax ka sheegayo uma caddeyn, ra'yigiisana si cad uma ban-
dhigine waa kor mzeray. Si kastaba ha ahaatze, waxaad u msalaysaz in Ya-
asiin qabo haddii dacwaddaas  dhinacceda cigasbta ah nogday — mid
dhammaaday (Passato in giudicato) inaan rafcaan dhinaca mada-
niga ah laga gaadan karin, isagoc weliba tilmaamaya wagtiga rafeaan-
ka la gaatay.

Runtii annaga waxay nala tahay in dacwadda madanlga la wadi
taro gof kasta 5o maslaxad kn lzhna u bannasntahav in yu wade o¢ i
rafcaan ka qaato, hase yeeshee waxaa isbeddelaya oo qudh ah, habkii{ iyo
nidaamkii lagu waday markii hore. Waayo markii hore waxay raacsa-
nayd tan cigaabka ah, haddase waa madani geexan inkastoo isla maxka-
maddii ciqaabka ahayd qaadayso dacwadda. Sidaas waxaan u leeyahay,
haddii tusaale ahaan, dacwaddaas rafcaan ay ka qaadan lahaayeen eeday-
sanaha ama XX, Guud; dhinaca dhibaatadu gaartay (Parte offzss}
:zdduu rabi lahaa inuw  gaato  usaguna rafcaan, waxaa waajib hu
ahaan lahayd in uu usaguna la gaate vafcaankii isla muoddada dac-
wadda cigagbta lan ahna dhawro, wuayo tanmadeniga ah markeer waxa:
le socotaa tan cigaabka ah waxayna qaadanaysaa tan cigaabka ah hab-
keeda meela yar yar mooyaane.

Qodobka 220(2)x.h.c. Wuxuu ka hadlayaa marka X.X. Guud iyo
eedaysanuhu midkoodna qaadan rafcaan, ee dhinaca dhibaatadu gaar-
tay rafepanka ka gaato xukunka dhinaca  madaniga ah. woxuuna cad-
daynayoa. markass oo kale in lagu dhagi docne saldhigyada xzerka ma-
daniga haddiiba la dabaqi karayo, oo tusaale ahaan, markaas oo kale,
muddada rafcaanku waa soddon maalmood oo laga bilaabo maalinta
dhinacaas xukunkaas la ogeysiiyo, haddaanse la ogeysiin xukunka dhi-
nacaasu wuxuu rafcaankaas qaadan karaa hal sano dhexdood, laga bi-
laabo maalintii la faafiyey xukunka 00 waxaan uga goleeyahay in la
dabagayo markauz oo kale gaanuunka madaniga lona wadikarayo dae-
waddii dhinacecda madaniga ahae. haba nosdo dhisaea cigaabke ah, ha-
dduu doono mid dhammaaday waayo xaq ma aha in rafcaan dhinaca
dhibku gaaray qaadankariwaayo, sidaasna xukunkii ku xipmo haddiiba
cedaysanuhu/ama X.X.I. Guud aanu qaadan rafcaan.

Waxaa haray inaanu sheegno in markaas oo kale, ee Xukunka
dlhiniciisa ciqaabka ahi dhammaado, in dhinacaas Cigeabka ahi xoog
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ku lahayn dhinaca madaniga ah, waayo godobka 403 X.M. iyo Qodob-
ka 273,274 X H.C. waxay ka hadlayaan dacwad madani ah oo asli ah
o goenidaeda oo gasdayo ce ma aha sidagn oo kalo. Sidaes bag volka
\laxkamadda Rafeaznka ahi markay gaadayso dhinseass madaniga
=h oo kali ah u baari kartaa caddeyn cusubna moogu hor marin kara
kana ra'vidhiiban kartaa dacwaddoo idil sidii Maxkamadda hoose, wa-
~+vna Ka soo saari  kartaa dhinaca madaniga ra’yi khilaafsan kan
Ciqaabta, oo xukunkaas dhiniciisa Cigaabta inkastoo dhammaaday,
dhinaca madanigii ma dhammaan, 0o iney Maxkamadda Rafcaanku
ka ra’vi bixiso  wae waajib. awood  baynau  [zedabay inay falan-

gayso xataa kan cigaabka ah si ay u soo saarto mid khilaafsan Xukun-
kii hore, iskhilaafka labada Xukuna iskhilaafeen markaas oo kale ma

aha dalool gaenuunka ku jira ec waa ceeb ku lug leh hirgelintiisa o0

Yogove pukas-

waxa la rabay fo Soor Heelivahn Govd S w0
100 dacwadda labadeeda dhinac (Madani iyo Cigaab) ka dhasheen se-
bab keli ah, hase veeshee aulucdeedu weys khilaafsan tahay. Tan
kalana, haddiiba qaanuunku siiyey dhibanaha inuu rafcaan gaadan karo
Xukunka dhinaca ku saabsan Xuquuqgdiisa madaniga ah macnahiisu
waxa weeye inuu Maxkamadda Rafcaanka siiyey inay dacwadda wax
ka tiraahdo dhammaanteed, sidii tii hoose wax xidhidhana aysan jirin.

P y. b .
oo Holensns.

Qore Maxamed Axmed Cumar

La taliyaha Maxkamadda Sate

—_— 24



DHALIILID XUKUN KA SOO BAXAY MAXKAMADDA SARE

Waxaan Guddiga sharafta leh u sheegayaa in nin la yiraahdo Naa-
rea Laaji Daanji, 31 jir ah, uu si sharci darra ah u naagaystay gabadha
la yiraahdo Raxima Macow Xasan, 13 jir ah, kadib markii uu gurigiisa
dhexdiisa kharma ku siiyey markii ay sakhraantayna uu naageystay.

Markii arrinta la keenay Maxkgmadda Gobolka Banggair wuu qir-
tay inuu gabadha naagaystay isla markaana wuxuu Xafiiska Xeer Ilaa.
livaha Guud keenay markhaati caddaynaysa in eedeysanuhu gabadhaas
kharma siiyay aqalkiisana la galay oo ku xidhay kana soo baxday iya-
dco dhac dhacaysa iyo Refeerto muujinaysa in loo tegay Raxmo.

Cadoayntaas aan Maxkamadda hor keenay way ku fjlaatay Maxka-
madduna waxay eersanaha ku xukuntay lvU'I sano oo xarig ah markii
ay u agocnsatay inuu y gafay god, 398 X.C.S:

Eersanuhu wuxuu xukunkaas ka qaatay racfaan, waxayna Maxka.
madda Rucfaanku ku xukuntay ka 7, sano 00 xarig ah m arkii ay o
aqoonsadeen inuu denbiila yahay.

Eersanuhu mar labaad ayuu rafcaan ka qaatay xukunkii lagu eedze-
yey, hasa yeshee Maxkamadda Sare sj qalcocan oon sharciga waafag:a-
nayn u bedeshay qod. 405 X.C.S. waxayr.a ku xukuntay 2 sana oo xa-
rig ah iyo 1.000 shilin 0o ganaax ah.

Haddaba haddii aan sida denbjgy u dhacay firrino taas oo kor ky soo
sheegnay waxaa si dhab ah oon shak_ ku jirin u muuqata inuu u gafay
qgodobka 398 X.C. maxaa yeelay wyxuu qodobkaasi leeyahay: «Ninkii
x0g ama handad ku fuula naag waxaz lagu xukumayaa 5 laga b laabc
llaa 15 sano». Qodobkaas xubintiisa labaad waxay leedahay: «Ninkii
naag aan ahel u ahayn raal.nimo (naag waalan ama miyir 12’ oo suuxsan
ama khamraysan amase aan qaan gaadha ahayn) ama .saga dhiga gof
uusan ahayn waxaa lagu ciqaabayaa 5 sano ilaa 15 sano oc xarig ah».

1. Haadaba haddii aynu rabno inaynu kisskan ku dabagno qodab.
kaas waxaan inoo muugata .n gersanuhu gabadha uu kuday oos naa-
saystay, iyada co miyir la’, \sla markaas ma aysan ahayn qaangasar co
waxay ahayd 13 jir.

2. Qod405 X.C. waxaa looga dan leeyahay in la citib t.ro shas.
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nuudnimada oc ah in laga baayac mushtaro jir (jichka) naagaha. Had-
daba nin denbigaas ma gel. karo maxaa yeelay jirkiisa uma aha caade
inuu nin ka baayac mushtaro ee waxaa geli kara naag 0o qur ah. Balse
aan u raacno maxkamuddu sida ra’y.geeda ah nin iyo naagba ay denb.-
gaas geli karaan, maxay maxkamadu u xukumi wayday Raxmo Macow
oo maxaa ku kalifay inay Naaraan Laaji Daanj. keligi xukunto?

Waxyaalahaas 0o dhan haddii aan f'iriyay iyo danta guud oo ku
firta inggn xeerka dalka u degsan la khilaafin iyo inuu xukunku caddaa-
ladda waafagsanyahay, waxaan ka qaaéanaynaa racfaan aan caadi ahayn
xukunka Maxkamadda Sare ee uu ku eedaysanyahay Naaraan Laaji
Daanji, anagoo codsanayna in la baabi’iyo xukunkaas khilaafsan xeerka
1yO runta.

(Jaalle Dr. Maxamed Xasan Taani) Xeer [laaliyaha Guud ce Qaranka
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FAALLO KU SAABSAN SHARCIGA QOYSKA IYO GARSOORKA . -
DADWEYNAHA S T

Waxaan jacelahay inaan wax idiinka sheego Sharciyada soo baxay
iniii Kacaanka barakaysani jirey, kuwaasoo aan taataabndoono kuwooda
sad giimaha u leh. Qawaaniinta aad qaayaha u lihi wey fara badan
yvikiin, hase yeeshee waxaan ka soo gqadanayaa inta khusaysa Maxkama-
daha.

Xeerka Madaniga iyo Xeerka Habka Madanigu waxay mideeyeen
Sharciyadii Gobolka Kocnfureed iyo Gobolka Wagooyi lagala kala
dhagmi jirey, waraanay fududeeyeen socodsiintii Caddaaladda.

Xeerka Nidaamka Garsocrku isaguna wax weyn ayuu u tarayaa
Nidaamka iyo Habka Maxkamadaha iyo Wasaaradduba u shagaynayaan
oG hore uma jiri jirin qorshayn inta Garsocre iyo inta Kaale ee Maxka-
madaha looga baahan yahay.

Hashe yeeshee ujeeddada aan ka leeyahay faaladan waxay tahay
inaan wax ka sheego Xeerka Garsocrka Dadweynaha iyo Xeerka Qoys-
ka.

(1) XEERKA QOYSKA:

Sida la cgsocn yahay Skii sano ee ka herrzeyey dhalashadii Kazaan-
ka iyo intii Guumaystuhu Dalka joogay, waxa jirtey in Maxkamaduhu
dhib weyn ku gabeen Garsocridda Qoyska, taasoo ay ugu wacnayd
inaanu jirin wax nidaam ah oc la raaco oo u dhignaa Qoyska, Waxa
dhici jirtey in Garsoore waliba uu ayido Kitaabka uu akhisiay, taasuna
ku ridday Garsocrayaashii jaashwareer, hase yeeshee iyadoo ay ka mid
tahay guulihii waaweynaa ee Kacnanka barakaysani gaadhay waxa so00
baxay Xgerka Qoyska. Xeerkaasy wuxuu midseyzy Kutubtii
faraha badnayd ee Garsoorayaashu ku jaahwareern, islamarkaana wu-
xuu baabi’iyey khilaafkii badnaa ee dhexyaalay Garsoorayaashii.

Xeerkaasu wuxuu kaalin weyn ka qaatay dhismaha Bulshada Soo-
maaliyeed, maxaa yeelay hortii waxa.dhici jirtey in Qoysku si fudud u
bacbi’j jirey koika labada qof isfuraan sabab ]a’aar ama ninku  iatuu
doono kaguursado dumarka isagoon awood -dhagaaleed u lahayn, taa-
suna keeni jirtey inay lumaan .caruurta Soomaaliyeed iyo halkaas in
qoyski ku rogmado.
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Hase yeeshee waxa dhacday in Afmiinshaarku ceebeeyo Xeerkase
isagoo sheegaya inaan cid isfuri kartaa jirin cid isguursan kartaana jirin.

Arrimaha Afmiishaarku sheegay waxa beeniyey Qodobada 13, 36
iyo 43 ee xzerkags oo sheegaya in laysfuri karo Jaysua guursan karo.

Sidaas darteed waxaan lecyahay mar labaad Xeerkaasu wuxuu u
dhashay ama u soo baxay dhismaha Bulshada Soomaaliyeed maxaa
yeelay sida haantu gunta uga tolanto ayaa Bulshaduna ka dhisantaa
Qoyska.

Intaa waxaan ku dari lahaa in Xeerka Qoysku si fiican uga hirga-
lay Degmada Burco kaddib kolkii aanu tababarro isdabajoog ah ugs
furnay Culumada iyo Guddiyaasha Xaafadaha, Maxkamadihii aad iyo
aad uga nasteen dhibihii haysan jirey.

(2) XEERKA GARSOORKA DADWEYNAHA:

Waxa jirtey in laga faafiyey dacaayad Xeerka Dadweynaha kolkii
uu soo baxay, taasoo la yidhi waxa Maxkamadihii la fadhiisiyey dad
jaahiliin ah, hase yeeshee waqti yar kaddib waxa muugatay in ruux kas-
taa fahmay ulajeeddadii laga lahaa Xeeraas, taasoo waafagsanayd War-
gaddii kobaad iyo tii labaad ee Kacaanka barakaysan. Waxa dhacday
in markii Dadweynuhu fahmay inay beeneeyeen ceebtii ama eeddii loo
jeedin jirey Garsoorayaasha iyo Wasaaradda Garsoorka labadaba, taa-
soo loo haystey inuu yahay ninka Garsooraha ahi nin keligiitashada ah
oo wuxuu doono yeela wuxuu doonana qaata oon ahayn nin meesha u
fadhiya Caddaalad. Hase yeeshee waxa dhacday in markii ay fahmeen
ay dadkii ku faafiyeen wanaaggiisii. Waxa kaloo ay isku hanuuniyeen
inay iska daayaan maragga beenta oo Maxkamadaha runta u shecgaan
si Maxkamada ay ugu fududaato hawshoodu oo ay runta u helaan. Si-
daas darteed Xeerkaas guul weyn ayaa laga gaadhay, guushaasna waxa
iska leh Ilaahay iyo Kacaanka barakaysan.

Ugu dambayntii, labadaas Xeer kaalin weyn ayey ka galeen In la
dhiso Bulsho Soomaaliyeed oo caafimaad gabta iyo in lagu xukumo Ca-
ddaalada iyo Sinnaan.

(Dr. Maxamuud Cabdi Axmed)
Guddoomiyaha Maxkamadda Degmada Burco,
Gobolka Togdheer.
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JAMHUURIYADDA DIMUQRAADIGA SOOMAALIYFED
MAXKAMADDD GOBOLKA BENAADIR
MAGACA DADWEYNAHA SOCMAALIYEED

Maxkamzdda no ka gookan:-

1) Cabdullaahi Dashir Barre — ———teee Guddoomiye Lidsdio a i
2) Xazwa Cabdulle Nuy Xubin ———
3) Abuukar Xaaji Maxamed ————n Xubin —————

Waxay ka sco saartay
XUKUN

dacwadi madaniga ohayd ee ka ghaxeysay:
Caacsha Salaad Xersi-Qarcen Xasan Sheekh Ibraakim-Dacwocto

IY O
Cali Maxamed Xalanc-Qareen Maxamed Cabdalla-Dacweysane-
SIDII WAX U DHACEEN

Dacweotada dacwadeedi tasriikhdeedu ahayd 20. 11. 75, waxay ku sco
waydiistay Maxkamadda in loogu xukumeo dacweysanaha ~ Maxamed
Cali Xalane magdhaw lug jabtay, iyo kharajkii ka gaaray jabkaas, aya-
doo gadarineysa magdhawgaes, ha la razciyo kharajkii dacawada jyo
xuskmadii Qancenka. Dacwpotada waxay u cuskatay qod. 171 X. M;
Maxkameaddu doodi ay qabatay 22. 4. 76, labada dhinac waxeay shee-
geen in ay isku dayayaan heshijis, Maxkamadda waxay muddo siisay ilaa
G. 3. 76:

Decedii 6. 5. 76, labada dhinac waxay sheegeen in ay isku afgaraa
waayzen heshiiskii, dhinaca dacweysanahg wuxuy codsaday in dacwada
dib Ino dhigo si uu u soo goro jawaab celin vna yeesho Qareen Max-
kamadduna dacwadii waxay dib ugn dhigtay 13. 5. 76,

Doadii 24. 5. 76, Qapsenka dacweysanaha Maxamed Cabdalla, wu-
xuu kzenay jawaab celin muytidiisuna tahay: In daewadi aan Ja wadin
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maxaa yzela waxay khilaafsan tahay god. 119/5 X.H.M. wuxuu ceebee-
seydacwa kordhiska uu gameeyey Garecenka dacwcodaha, wargadda
takhtarka co tirtiran halka taariikhda ku goran tahay ay tahay meel
la tirtiray (mancmessa) intaas oo hordhac ah wuxuu weydiistay garcers
ka dacweysonaha in Maxkamadda ay go'asn ka gaarto, haddii weydiin-
tiiga la diido wuxuu weydiistay in loo ogolaado 1 la dhageysto marag
afar ah e caddsynaaya in kolkii shufeerkun shilka galay uusan shago
dacweysanaha hayn ee iskii isaga watay basburrka co sidaa owgeed
wax mas'uuliyad ah dacweysanaha ka saarneyn. Carzenka dacwooduhu
wuxuu ko dooday in habka Sharciga ah ee oo baahan yahay 1n dacwa-
daha loc goro vu yahay in la garto ula jeedada =eg. god. 82 X, H,M,, tan
ku saabsan mas’uuliyadda dacweysanaha caddeynteeda, waxaa daliil cad
ah ip dacweysanaha Maxkamadda herteeda uu ku sheecay in wu hee
ghiils doonayo taasoo macnaheedu yahay in uu ictiraafsanyahay mas’vuli-
yadda. Tan ku saabsan tirtirka Warqadda dhakhtarka wuxuu sheegay
in tu ku raacsan yahay Qareenka dacweysanaha hase yeeshee Maxka-
maddu ha soo hubiso run ahaanteeda.

Maxkamradda waxay go’aan ka gaertay doodahaas oo waxay gara-
tay In la agbalin tan ku sagksapn jocjinta dacwada maxaa yzelay xuhire
ta Saad ee qod. 119 X.H.M, wae mid tandiimi ah (formalita’) intaag
waxaa dbeer in god. 132 X,H,M, uu ogel yahay dhinacyada in ay bed-
delaan dacweysanaha, tan ku saabsan daliilka dacwocdaha Maxkamadida
waxay sheegtay in looga bashan yahay deliil dheeri ah, wexaa kale oo
ay agbashay in la dhageysto maragga uu weydiistay Qarzenka dacwey-
sancha in la dhegeysto Maxkamaddu waxay dib ugu dhigtay 7.6.76 <i
loc dhegeysto maraggii dzcweysanaha Maxkamaddu waxay dhegeysatay
maraggii dacweysanaha waxayna sh2egzen ayagoc dhazrtay.,

1) Sheekh Maxamed Raage, war u ma hayo shil uu galay baabuurka
Cali Maxamed Xalane ze vt wadgy Azuukar Xayzesi, waxaana cgahay
in baabuurkaes laga gadi lahaa rin la virachds Xugeen Maxamed, mar-
kans oo Xuszen asagco tijaabinaya baabuurka sheegay in uusan freno
lahayn, dacweysanuhuna wuxun amar ku bixiyey in Shufzerka haabuur-
ka geeyo garaashka Maxamed Lutngo, hana ku shaqeynin baabuurka,
maraggu wuxcy cadeeyey in uusan war u hayn wagtiga iyo meeshg
shilku ka dhacay. Maxkamadda waxay dib ugu dhigtay dacwadda 19.9.76
si loo dhagaysto maragga haray.

Doodii 20.9.76 weaxaa la dhageystay.
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2) Cusmaan Maxamed Afrax, oo asagoo dhaartay sheegay in habeen-
kii arrinku dhacayey dacwey:anuhu ku yiri raac baabuurkan ee loo
wado garaash, Shufeerkii wuxuu igu yiri furasha wgxaan celinayaa ka
dib markii aan casheeyo, dabadeed waxaan maglay in baabuurkii uy
shil galay, amga iyo Cali waxba nooma dhexeeyaan.

3) waxaa loo yeeray Xuseen Maxamed oc markii uu dhaartay dhee-
gay: baabuurka. shilka galay waxaan rabay in aan gato co tijaabo ayaare
u wadnay aniga iyo Shufeerka, waxaan cgaaday in baabuurku freno Ip
hayn, sidi gyaan ugu soco celinay baabuurkii Cali Maxamed Xalane vo
isla markaas amar ku bixiyey in basbuurka garaash la geeyo, subaxdina
waxaan maglay in baabuurkii shil galgy. Qareenka dacwoodaha wu-
xuw-u soo gudbiyey Maxkamadda:

Gerazl Becliska Nabadgelyada Wadooyinkg:e

Xukun Maxkamadda Gebolka Benaadir (Madani ah);-
Xukyn Maxkamedda Rafcaanka (Madapi ah):-
Xukur: Maxkenzdda Saie (Madani ah):e

Xukun Maxkammadda Sare (Madgni ah):- oo ka wada dhavay dac-
weysanalia, kuna lug leh isla shilkii dacwootada ku dhazwacantay:

Horay wuxuu u keenay wargad dhakhtar oo dhaawac muujinta
co tilimnamaysa Ghaewac culizs co jab ahie

Labada dhinac waxay weydiisteen in 7 :ashs gudaheeda ay ku
keenaan qoraal gunaanadkii dacwadooda. Maxkamadduna waa ka 0go-
laatay:s Qcraal Qargenka dacweysanahg wuxuu gabagabgyrtii daaficii-
sa ku sheegay ayadoo qoran m wax mas’uuliyad gh ce ka sasran  Cali
Maxamed Xalape dhaawaca gaargy dacwostada ayan jirin maxaa yse-
lay Daabuurka markii vu shilka galay kuma sccon danta iyo. amarka
dacweysanaha midna taasco uu girtay wadihii baabuurka, caddeeyeyna
maraggii Maxkamadda la horkeenay, sidass daraadzed qod. 160-171
X.H.M, meesha goo ma geli karaan, wuxuu Maxkamadda weydiistay in
la diido dacwada dacwceotada laguna xukumo makhaasiirtii  dacwada
iyo xuslimadii Qarzenka.

Qareenka dacwootada gabagabeyntii dacwadiisa oo goran wuxuu
ku caddzeyey in uu ku taagan yahay weydiintii hore u soo sameeyey,
waxaa kale uu ku adkeeystay qodabadii uu sco cuskaday ay yihiin kuwa
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ku habboon dacwadan, qoraalkii booliska ee dacweysanaha, asagoc
Maxkamadda horteeda heshiis ku dalbay, xukunnadii ilaa Maxkamadda
Sare ee ku saabsanaa dadkii isla shilkaas dhaayacmay,
chammaan waxay muujinayaan in dacweysanmahu mas’uul = ka
yahay dhaawaca gaaray dacwootada, maraggii Maxkamadda la borkee-
riay ma aha mid caddeynta aan kor ki soo tilmaamay Lurrin kara, sidae
darazdeed wuxuu weydiistay in dacweysanaha lagu xukuro magtii dac
wootada, Makhaasiirtii dacwadg iyo xukumaddii Qapcenka e

XEERKA IYO GO’AANKA

Maxkamaddu haddii ay ¢ib ugu nogotay dooddii ay soo jeedlyeen
albadg dhinac iyo daliilladii ay Maxkamadda horkeencen, ha ncgodeen
kuwo goran oo ay ka mid yihiin wargadda dhakhtarka, xukunnada
Maxkgmadaha e ku saabgan dadkii isla shilkan wa ku gaareen, ama
ha nogdeen marag ay dhagaysatay Maxkamaddu oo wax ka sheegeen
markii shilku dhacay wadaha baabuurka wadcigii uu ku sugnaa, wa-
xaa lagama maarmaan ah in arrirahaas ayaga ah Ia kala caddeeyo co
lg kala guro.-

Doodda kama oogna in baabuurka dhibaatada gaarsiiyey Caasha
Salaad uu leeyahay dacweysane Maxamed Cali Xalane; sidso kale w:a
xaan doodu ka taagneyn in baabuurka vo waday nin la yirashdo Abuu-
kar Xayeesi u shageysanayey dacweysanaha; waxaa kale oo aan  dood
la gelin in darawalku uu khalad galay markii uu ghilku dhacayey, ma-
xaa yeelay dhinaca dacweysanaha difaacooda kuma dhisnayn arrintaas
in kastco maraggii dacweysanaha ay sheegeen in basbuurku freng 1o’
aan ahaa:e

Difaaca dacweysanaha wuxuu ku chisnaa co kali ah  waxyaalihii
ku saabganaz habka dacwada oo Maxkamaddu heray uga jawaebtay
iyo in wadaha baabuurka mgrkii uu shilka galayey wusan hayn shaqo
uu legyahay dacweysanaha Maxamead Cali Xalane.-

Kol haddii arrinku sidaa yahay waxa kali ah oo in la caddeeyo u
baahan oo doddu ku wareegeyso waxa weeyg su’aagia ah: «Ma yahe
shilka uu geystay wadaha baabuurka, mid uu mag*uul ka yahay dacwey-
sanaha? Maxey caddeeysen markhaatigii dacweysanaha .

Markhaatigii laad iyo kan 3aad waxay shaegzen in Xuseen Maxce
med uu doonayey in uu iibsado baabuurka shilka galay, ka dib markii
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uu tijaabiyey uu ogaaday inuusan freno lahayp, kuna sco celiyey  bac-
tuurkit dacweysanaha 0o markaas amar ku  bixiyey in baabuurka gi-
raash la geeyo

Maragga 2aad wuxuu sheegay in baabuurka uu ku daray dacwey-
sanaha i garaagh loo geeye, kolkaas co shufeerkii yiri markii aan  ca-
sheeyo ka dib ayaan furaha geynayaa, dabadeedna uu maglay in ba:a
huurkii shil galay.-

Haddii aan eegno mabda’a mas'uuliyaddatana oo ku cad god. 171
XM. ee leh: «gofka loo shageynayo wuxuu mas™uul ka yahay wax alla
wixii dhib ah ee vu geysto ninka u shageynaya co sharciga khilaafsan
00 kuna geystc shaqadiisa dhexdeeda amase sabab ay lgedahay shg-
qada» qodobka intiisa kale ka hadlid uma baahna haseyeeshee waxa:c
waxaa ka hadlid u baahan orashda Ieh «uu ku geysto shagadiisa dhex-
dzeda amy sabab shagadu Jeedahay» mgxaa la dhihi karaa sabab shacadu
lzedahay? Sabab shaqadu leedahay waxaa la dhihi karaa wixii ku dhaco
murnaasabadda shaqada, oo uusan la yimaadeen qofka haddii uusan
hayn shagadaas.-

Tazsna waxaa soo gelaya waxyaallo badan 00 aan halkan ku wada
sheegi karin; hase yeeshee tanu in ay tahay mid ka timid munaasabada
stagada iyo in kale, Maxkamaddu waxey leedahay tanu waa tilmaan tii
ugu weynayd ee lagu masaaliyo arrinta tan, maxaa yeelay haddii uusan
wadaha hayn shagada tan, oo ahaa wadihii baabuurka, oo furihi; hayey
fursad uma heleen in asagoo amar la siiyey inuusan baabuurka ku sha-
aeyn, sii wato baabuurka, aabadeedna uu dad wax ku yeelo, taasu waa
haddii la yiraahdo dacwseysanahaayaa amar ku bixiyey in baabuurka la
c¢higo; wuxuuna ka bori nogon lahaa arrintaas haddii dacweysanuhu ka-
la wareegi lahaafuraha darawalka ilaa baabuurka la sameeyo, kuna am-
t. lahhaa inuu baabuurka u dhawaan ilaa laga sameeyo.-

Sicaa daraadeed ayey caddahay inuu dacweysanuhu mas’uul ka yahay
errintan.-

S. D.

Maxkamaddu haddii ay dhagaysatay doodihii labada dhinac:
Hacdii ay aragtay wixii waraaqo ahaa ee galka ku jira;

t{acdii ay araktay dhagaysatayna daliilihii labada dhinac;
Haddii ay araktay Qod. 160:171-218 X.M.
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WAXAY GOYSAY

In wadih: baabuurka uu khalad sameeyey, maxaa yzelay waxaa fa
sheegay in baabuurka uusan fareno lahayn, khaladkaas wixii  ka yimi 3
vu mas'uul ka yahay ninki bagbuurka lahaa oo ah Cali Maxamed Yazlane

{dacweysanaha).
WAXEY AMREYSAA

In dacweysane Cali Maxamed Xalane uu siiyo dacwooto Caagha

Calaad Xirsi.

1) Shs. 22060 /— (labaatanlabakun —) oo ah magdhawg dhiot
paartay dacwoctada.

2} kharajki dacwada iyo xusshmaddii Qareenka hadba intii ay
nogdaan.

Ciddi asn ku qapcin xukunka waxaa u bannaan rafcacn nmuddadse

Sharciga ah dhexdeeda.
KAALTIYE GUDIGA GARSCORKA

Cabdulqaadir Ibraahim 1)Clabdullazhi Daabir Barre

2} Xaawo Cabdulle Nuur
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Xzer Wasjirka Dawladda iyo Arrimaha Diinta 200 Nof. 1976 Magacaa-
bid Guddiga Xzer Dejinta iyo La-tashiga L. 99

ISAGOO ARKAY:

ISAGOO ARKAY:

ISAGOO ARKAY:

WASIIRKA

Xaashida laad, labaad iyo tan saddexaad ce Ka-
caanka;

Xeerka lambarkiisu yahay 61 socna baxay 10.3.-
1975:;

In lagama maarmaan ay tabhay in Iz cusbocney-
siiyo Guddiga Xeer Dejinta iyo La-tashiga ce xa-
runtiisu ay tahay Wasaaradda Garsoorka iye
Arrimahs Diinta Waaxda Xeer Dejinta,

WUXUU 500 SAARAYAA

Dekreetadan hoos ku qoran
Jodobka laad

Magacaabid

Waxaa la magacaabay Guddiga Xecer Dejinta iyoLa-tashiga oo ay
xapuntiisu tahay Wasaaradda Garsoorka iyo Arrimaha Diinta — Waax-

da Xeer Dejinta.

Qodobka 2aad

Guddiga wuxuu ka kooban yahay Sharciyaqaannada hoos ku

qoran:
1. Dr. Cabdirisaaq Cali Xaaji Guddocmiye
2. G/Dhexe Dr. Maxamuud Caseyr Xubin
3. Prof. Dr. Maxamuud Cali Dazhir «Guure» Xubin
6. Dr. Shiikh Aadan Maxamed Xubin
4. Dr. Yuusuf Cilmi Rooble Xubin
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5. Dr. Yaasiin Xaaji Xuseen Xubin

7. Dr. Yaslam Cabdalla Saciid Xubin

8. Dr. Ibrashim Xaaji Xacshi Xubin

9. Dr. Axmed [slaw Cumayr Xubin
10. Dr. Manjit Singh Xubin
11. Cali Axmed Geelle Xoghayz

Qodobka 3aad
Bacbi'is
Waxag la bachi’'inayaa Guddigoo ku 00 baxay Xzerka Lam. yahay
61 sooma baxay 10.3.1975,
Qodobka 4aad
Dhagan Gelin

Dekneetadan si degdeg ah bay u dhangan geleysaa. waxasna lagu
800 saari doonaa Fazfinta Rasmiga ah e Dawladda Socmaaliyzed.

Dekreetada kale ce lambarkzedu yahay 17 ee 22.1.77 waxay shze-
geysaa in: Dekreetada Xubnaha Guddiga Xeer Dejinta iyo La-tashiga
cc lagu magacasbay Deknzctada lambarkeedu yahay 99 soona baxay 20
Nofeomber 1976 waxaa lagu kordhinayaa Jazlleyaasha Magacyadocdu
hocs ku goran yihiin:

1. Dr. Xasan Cumar Maxamed Xubin

2. Dr. Nuurta Xaaji Xasan Xubin

Wasiirka Garsoctka iyo Arrimaha Diinta

(Jaclle Dr. Cabdisayaam Shiikh Xuszen)
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THE COMPULSORY JURISDICTION OF THE INTERNATIONAL
COURT OF JUSTICE.

DECLARATIONS UNDER THE «OPTIONAL CLAUSE» OF THE
STATUTE OF THE ICJ.

The international Court of Justice (hereafter refered to as the
ICJ) is open to the States parties to the Statute of the Court (1) All mem-
ebers of the UN are ipso fact parties 1o the Statute, while non-mem-
bers of the UN, may become partics to the Statutz on conditions to be
determined in each by the Gengral Assembly upon the recommendation
of the Security Council (2). The Court is aslo open to non-members
of the Statute subject to the conditions laid down by the Sccurity Coun-
cil, although in no case shall such conditions place the parties in a po-
sition of inequality before the Court (art. 35(2) of the Statute) On
this context, the Security Council adopted resolution 9 (1946) on 15.-
10.1946 which established a systemn of declarations uuder art, 35 (2)
by noo-partics to the Statute accepting the purisdiction of the Court (3).

The judieial work of the Court is two-pronged.

a) it decides on contentious cases submitted to it and in which
it has jurisdiction (sce below)

b) it gives advisory opinions on matters submitted under Art.
65 of the Statute of the IC] and Art. 69 of the Charter of the U. N.

In contentious cases, the Court's jurisdiction is based on the
consent of the Statutes to which it is open. Morzover the Court has the
power to decide the question of its own Jjurisdiction (Art 36(6) of
the Statute), The concent of the states concerned usually comes or is acser-
tained by the existence of a special agrcement (compromis) concluded
by the parties or the matter concerned may be provided for in a com-
promisory clause in a treaty or a convention in foree (4) or the states
concerned may pecognise the compulsory jurisdiction of the Court, It
is the last from of aequisition of jurisdiction which conccrns us here
in this short paper.

The compulsory jurisdiction of the ICJ and its mode of acceptan-
ce is set out in Art, 36 (paras 2-5) of the ICJ Statute. which re:ds as

as follows:
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2 The States parties to the present Statute may at any time
declare that they recognize as compulsory ipso fact and without spe-
cial agrzement, in relation to any other state accepting the same obli-
gation, the jurisdiction of the Court in all legal disputes concrning:

(a) the interpretation of a treaty;
(b) any question of international law:

(¢) the existence of any fact which, if established, would cons-

titute a breach of zu international obligation;

(d) the nature or extent of the reparatien to bz made for the

breach of an international obligation.

3. The declarations referred to above may be made uncondi-
tionally or on condition of receprocity on the part of several or certain

States, or for a certain time.

4. Such declarations shall be deposited with the Secrctary-Ge-
peral of the United Nations who shall transmit copies there of to the
parties to the Statute and to the Registrar of the Court.

5. Declarations made under Article 36 of the Statute of the Per-
manent Court of International justice and which are still in fore:
shall be deemed, as betwcen the parties to the present Statute to be
acceptance of the compulsory jurisdiction of the International Court
of justice for the period which they still have to run and in accor-
dance with their terms.»

Accordingly as such declarations are made, the Court’s juris-
diction becomes compulsory provided that the dispute is of a legal
character and it falls within the specific types mentioned in the article,

By 31 July 1975, the declarations made under art. 36(2) and
which have not zxpired by effluxion of time or bzen withdrawn before
that date werz 45. (5). Note in contrast, on Decamber 1971, thers were
Thesz countries are

Australia Colombia
‘Al 1ustria COSta Rica
Belguim Denmark
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Botswana Dominican Republic
Cambodia Egypt
Canada El Salvador
Finland
Gambia Nicaragua
Hairti Nigeria
Honduras Norway
Indi= Pakistan
Israel Panama
Japan Philippijnes
Kenya Portugal
Liberia Somalia
Luchenstein Sudan
Luxembourg Swaziland
Balawi Sweden
Malt Switzerland
Mauritius Uganda
Mexico UK.
Nettherlands US.A.
New Zealand Uruguay

It is interresting that no socialist country has yet made any decla-
ration under art. 36 acoepting the compulsory jurisdistion of th:
IC). The view of most Socialist ‘countrics is that any compulsory set-
tlement of disputes betwgcen States runs counter to the well setab-
lished principle of  State Sovereignty. Since these methods of compul-
sory scttlmente procedures are outside the control of the soveregn sta-
tes, they are tantamount to usurpation of the sovereignty of States.
This explains why the Soviet Union has, for example, opposed the com-
pulsory judicial procedures for settlement of disputes arising under
the Vienna Convention on the Law of Treaties 1969; and ite refuss
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to acoept the compulsory jurisdiction of the IJC. The Socialist view
of Toternational law does not reject all norms of International law
bur on the contrary as Professor G.I. Tunkin (6) points out, «Soviet
International lawyers are of unanimous opinion that general interna-
tional law, regulating relations  between all the States irrespective of
their Social System, not only can exist, but has good prospects of
progressive developmenty. He further mentions that it is true that
«The Soviet Union did not except all the norms which at the time
of her emergence were considered  as morms of general internatio-

wal law. But the Soviet Union pefused to recoguise only reactionary
porms such as norms relating to colonial domination, spheres  of in-

{luence etc.»

This view is also held by emecrging nations of third world
which were born in the last twenty years, On soveriegnty V.A. Vassilen-
ho (7) states that «independent as they are, sovericgm states must volon-
tarily and on the basis of equality enter into mutual relations in the
course of which general norms of international law are created and
particular rights and obligations are given rise to. In this process, the
State cannot act arbitrarily, disregarding obligatory norms and prin-
ciples of internatiopal law worked out by States themselves in in their
own interests, And there is no contradiction here between sovereignty
and internationa! law». He geos on to say that if the relations among
states are based on the  principles of volutariness, squality and mut-
ual benefit and if the results of relations satisfy and secure the
interests of the States, this  means the  strenghening of its  sove-
reignty and is not limitation bui realization of its sovereignty. Nover-
theless the fact still remains that the socialistcvuntries regard the com-
pulsory seitlement of disputes as a limitation of State’s Sovercignty.
Profsssor S.B. Krylov, (8) a Sovict jurist. tzliing about the countries
which accepted the compulsory jurisdiction of the IC] says that: «The
USSR is not one of their number and did not give the under-taking
under Art. 36 (2) of the Statute. on the grounds that the jurisdiction
of the Court should be voluntary. Many states made their recognition
of the compulsory jurisdiction of the Court subject to reservations
which almost nullified it.»

Somalia has made a declaration under the so-called «Optional
Clause» (art. 36(2) of the Statute of the IC]) on March 25, 1962. So
for as I could ascertain, this declaration is still in force and it has
been included in the IC] yearbook of 1974-75 at P. 74. The declara-
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tion rums asunder:

Declaration made by the then Foreign  Minister of the Somali
Republic on 11.4.1963 (Note — Semalia joined the U.N. on 20.9.1960)
«I have the henour on bzhalf of the Government of the Somali Republic
that the Somali Republic accepts as compulsory ipso facto, and without
special .agreement, on conditien of reciprecity, the jurisdiction of the
International Court of Justice, in comformity with praragraph 2 of Ar-
ticle 36 of the Statute of the Court, until such time as notice may
be given to termimate the acceptance, over all legal disputes arising
other than disputes in respect of which any other party to the dispute
has accepted the compulsory jurisdiction of the International Court of
Justice only in relation to or for the purpeses of the dispute, or where
the acceptance of the Court’s eampulsory jurisdiction on behalf of any
other party to the dispute was deposited or ratfied less than 12 men-
ths prior to the filing of he application bringing the dispute before the

Court,

The Somali Republic aslo reserves the right at any time by means
of a natification addressed to the Sgcretary General of the United Na-
tions, -and with effect as from the momement of such notification, either
:0 :add to, amend or withdraw any of the foregoing reservations, or any
that may hereafter be added.

Meogadisho, 25 Manch 1962.)»

Ths Somali declaration is similar to a number of ‘ther decclarations
made under art. 36(2) of the ICJ Statute, Tt makes out a number of
ooints which would discussed more widely. The ®alient points of the
declaration are:

(hb) It rules as unnecessary any special  agrcements with respect
to those issues which the jurisdiction of the Court is accepted.

(t) It makes the acceptance of the jurisdiction of the Court con-
<itional on reciproeity.,  As could be szen below, this condition entails
a number of legal issues and is very much used.

{c) It makes certain ressrvations in respect of disputes which any
scher party to the dispute has accepted the compulsory jurisdiction of
= Court only for the purposes of this dispute and in respect of any
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other declaration which was deposited or ratified less than a year prior
to the application bringing the dispute befor: the Court, Both these
reservations preclude any acceptance of the Court’s jurisdiction made
inorder to gain a favourable stand in realation to Somalia in any dispu-
te which have to be taken to che Court.

(d) Tt sets out the right of the Somali Government to add to
amend or even withdraw any of the reservations mentioned above
in (c) by means of a note addressed to the seeretary general  of the
U.N. These changes will be  effective from  the date  of notifica-

tions:

(e) Tt clearly spells out that acceptance of the Court’s juris-
diction may be withdrawn at time by notice, hence the declaration
can be withdrawn.

RECIPROCITY

The majority of the present declarations in force are subject to
a condition of reciprocity. Blacks Law Dictionary defines the use of
the word reciprocity in international law as «to denowe the relation
existing between two states when each of them gives the subjects of
the other certain privileges, on condition that its own subjects shzll
enjoy similar privileges at the hands of the latter state.» But herc we
are not concerned with the subjects of states but rather the states
themselves who give certain privileges to each other on condition
that the other states reciprocate. The effect of conditions of reciprocity
on declaration accepting the jurisdiction of the ICJ can be seen bzlow.

When Statz A makes a declaration subject to a condition of recip-
rocity, and State (B) sceks to invoke the compulsory jurisdiction of the
Court against State A, State A has a right to resist the excercise of the
jurisdiction of the Court by taking advantage of any wider reserva-
tions made by State (B) on its declaration.

The point is well illustrated in the decision of the ICJ Court in
the Norwegian Loans Case (9) (preliminary objections) betwzen fran-
ce and Norway where France brought this claim against Norway un-
der the «(Qptional Clause» on behalf of Franch holders of Norwegian
bonds. Norway objected to the Court’s jurisdiction on several grounds,
including its peliance on France’s declaration which stated a reserva-
tion relating to matters which are eesemtially within the Franch natio-
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nal jurisdiction as understood by France. Norway, on a preliminary
abjectiom contended that although in has no reservation in its declaratian,
it has the right to rely upon the restrictions in France’s declaration,
and hence since the dispute is within the domestic jurisdiction of Nor-
way’ the Court has no judisdiction. The Court decided that its jurisdic-
den  «depends upon  the  Daclarations made by tha
parties in accordance with Art. 36 (2) of the
Statute on  condition of reciprocity; and that since two unilateral
larations are involved, such jurisdiction is conferred ugon the court
only the extent to which the Declarations Coincide in referring it.
A comparison between the two Declarations shows that the French
Declaration accepts the Court’s jurisdistion within the narrgwer li-
mits than thte Norwegain Declaration, consequently the common
will of the Parties, which is the basis of the Court’s jurisdiction,
exist within the narrower limits indicated by the French rzserva-
tion». Hence the Court considered Norway is entitled, by virtue of
the condition of reciprocity, to invoke the  peservation contained
in the French declaration.

Thus thz condition of reciprocity  dictates that  jurisdiction is
conferred on the Court only to the extent to which the two decla-
rations coincide at their narrowest, But this bilateral effect does not
apply in favgur of a respondent state except on the basis of wider
reservations  actually contained in the claimant state’s declaratign
The fact that the claimant siate would, if proczeding had taken in the
Court against it by the respondent state havee heen entitled to re-
-zt jurisdiction, on the ground of a wide reservation in the respondent
State’s declaration, is not sufficient to bring into play the bilateral
principle.

In the Interhandel Case (10) between the Switzerland V, USA, the

US Declaration which was effective Aug, 26th 1946, contained the
clause limiting the Court’s jurisdiction to disputes chercafter ari-
sing», while no such gualifying clausz was contained in the Swiss
Declaration which was effective July 28th 1948. On a preliminay ob-
jection by the US, it was contended that since the dispute in
the case wrese after the date of entry of the U.S. Declaration, but
before that of the Swiss Declaration, the  reciprocity  principle req-
uires that as between the US. and Switzerland the Court’s juri-
sdiction b: lunited  to disputes arising  after the date of entry
of the Swiss declaration (i.c. after july 28th 1948) because if Switzer-
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land was respondent it could have inveked the principle of recip-
rocity and claimed, that in the same  way as the U.S.  is not beund
to accept the Court’s jurisdietion with respect to disputes arising
before its acceptance. the Cgurt rejected the U.S. gbjection deeiding
that «Reciprocity enables the State which has made the wider acecp-
tance of the jurisdiction of the Cowurt to rely upon the reservations
to the acceptance laid down by the other party. There the effect of
reciprocity ends. It canmot justify a State, in this instance, the Uni-
ted States, in relying upon a restriction which the other party,
Switzerland, has not included im its gwn deelaratipon».

RESERVATIONS

many deelaration made  under the «Optional  Clause» include
reservations excluding certain categories of disputes from the com-
pulsory jurisdiction of the Court. An examination of these re-
servations reveals that they exclude, inter alia:

a) past disputes or disputes relating facts or situations whi-
ch have risen before the declaration was made.

b) disputes for which other methods of settlement, such
as arbitratign, are available and can be used;

c) disputes as to issues coming within the demastic or natignal
jurisdiction of the declaring State;

d) disputes arising out of war or hostilities;

e) disputes between the member states of certain political
organisations such as the: Commonwealth countrirs.

Starke on «Intypoduction to International Law» (11) argues that «too
many of the reservations are mercly escape clauses or conciously de-
signed locpholes» and that «such a system of » Optional «compulsory ju-
risdiction verges on absurdity», But it should be noted that it is the
prerogative of any state to  first aceept the  jurisdietion ol the Court
which would entail that it has also the right to definz how it aceepts
thie jurisdiction at the time of its acceptamcz, The concept of State so-
vereignty, the consensus of State opinion in intirnational law. and the
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underlying coneept of the article being «Option» all suggset a wide lati-
tude for the: mode  of State acceptance of the compulsory  jurisdic-
tion of the Court,

A case of a specially contentious reservation is the so called «au-
wmatie» or «self-judging» form of reservation contained in, for exam-
ple, the U.S, declaration 12 of Aug. 1964. Prgvisg (b) of this declara-
tion (known as the Connelly Amendment) reszrves any cdispute with
regard to which are essentially within the jurisdiction of the U.S.A.
as determined by the U.S.A.» This been suggested to be incompatible
with the power of the Court to settle disputes as to its jurisdistion (Art.-
36(6) of the Statute) and that such a reservation is inconsistent with
any proper acceptance within the meaning of the «Optional Clause»
of compulsory jurisdiction. The «self-judging» reservation is also criticised
on the hasis that it usurps the Court’s power of deciding by ifself its own
jurizdiction ifowever, it  should be noted on the principle of recip-
rocity, sucl reservation eguld alsg be used by other States as against
the declaraut State whicl: sets in itsdeclaration such a reservation (920
the Norwegain Loans Case supra). Moreover, in general, if a dispute
between states relates to matters exclusively within the jurisdiction
of the respondent State, it is not within the category of legal disputes
ceferred  to in Art., 36(2). But becausz of the adverse decision of the
Court in the Norwegian Loans Case certian States which have made
«automatic» reservations have withdrawn them,

The Scmali declaration contains two reservations excluding (1)
disputes in which the other State has accepted the compulsory puris-
diction of the ICJ only for the purposz of the dispute, and (2) disputes
where the other State has deposited or ratified its declaration iess
than 12 months prior to the commencement of the proceedings  in
Court,

These two reservations in the Somali declaration are very similar
to reservation (III) of the UK. Deelapation (3) made: in 1.1.1969. Ho-
wever, it should be noted that the court has decided that a declaration
niade almost immediawely before and for the purpesc of an application
to the Court is neither invalid, mnor an abuse of the Court proezss (sce
the Right of Passage Case preliminay objections (14). These rzsenvations
are not expressly  permittedunder Art. 36, in practiez, hewever, it
has been aecepted that states may attach reservations to their- deelarations
other than those referred to in Ast. 36 (3).
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JUDICIAL CHARACTER OF A DECLARATION

There has bzen some controversy over the juridical ~ character
of the declaratios made under Art. 36 (2). Such a controversy could
be seen in the decision of the Court in Anglo Iranian 0il Case (U.-
K.V. Iran) ICJ Reports 1952 at p. 150, where the majority of the court on
a coutention by the UK that a declaration is tantamout to a legal
text and should be interpreted in such a way that a reason and me-
aning can be attributed to every word in the texe, decided that «the
Iranian Declaration is not a treaty text resulting from negotiations
between two or mgre State, It is the result of unilateral drafting by
the Ggv't of Iran, which appears to have shown a particular degnee
of caution where drafting the texe of the Declaration», Dissenting
from the Court’s judgement, judge Read stated that he did not ac-
cept the contention that the principles of International law which go-
vern the interpretation of traeties cannot be applied to the Iranian
Declaration because it is unliteral «... it was related, in express terms,
{0 Art. 36 of the Statute, and to the declaration of other Statutes whi-
ch had already doposited or which might in future deposit reciprocal
declaration, It was intended to establish legal relationships with such
States, consensual in their character, within the regime established by
the provisions of Art, 36».

Also the international law Commission when considering «what
agrcements» were within the scope of its Draft Articles on the law
of Treaties treated Declarations under the «Optional Clause» as being
within them. However their final text omits the point, although as
Harris in «Cases and Material in international Law» on P. 709 says «it
is not clear that this is because the opinion previously expressed has
been revised.»

TERMINATION OF A DECLARATION.

The value of a state making a declaration terminable ugon noti-
ce was demonstrated in 1954 when Australia withdrew its declara-
tion of 1940 which had been valid for 5 years and then became ter-
minable upon notice, and made a new one adding a reservation concer-
ning pearl fishing off the Australian coast. At the time it szemed
likely that Jagan might bring a clain against Austpalia with this
subject matter before the Court under «the Optional Clause», Austra-
Jia’s declaration (15) is now one deposited on 17 March 1975,
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Another example of this point is the Canadian deelaration (16)
(deposited on 7.4.70) which added anew reservation on conservation.
When giving notice of its 1970 legislation on Artic Water brought an
immediate protest from the U.S. Canada terminated its declaration
and made this new onc with a new reservation excluding disputes con-
cerning the proposad legislation. The Canadian explanation was

that its «new reservation... does not in any way reflect lack of confi-
dence in the reflect lack of confidence in the Court, but takes into
account the limitation within which the Court must operate and the
deficiencies of the law which it musy interpret and apply».

But if a matter has properly come before the Court under the
optional clause, the Cgurt’s jurisdiction in not taken away by a uni-
lateral act of the respondent State in terminating its declaration in
whole or in part.In the Rights of Passage Case (preliminay objection)
(supra) betwizen Portugal and India, India made a first preliminary objec-
tion against a condition in the Portugzs: declaration, which inser-
ted a rcservation giving Portugal a right to exclude at any time any
given categories of disputes, by notifying the Secretary General of
the UN and with effect from the moment of such notification India’s
objection, inter alia, was that such acondition gave a right to portu-
gal to wthdraw from the jurisdiction of the Court a dispute which

has been submitted to it prior to such a notificatign, The Court de-
cided inter alia, that «it is a rule of law gencrally accepted as well as
one acted upon in the part by Court, that once the Court has bzen

validly seised of a dispute, unilateral action in terminating its
Declaration, in whole or in part, cannot divest the Court of jurisdic-
tion.»

Art. 36(3) of the ICJ Statute allgws States to make declarations
conditional on certain time limit, Of the 47 Statute that had made
declaration under the optional Clause in force by December 31, 1971,
21 declarations were terminable upon notice, 3 were terminable upon
six months notice, 2 were terminable upon one year’s notice, 7 were
valid for a 5 year period which were automatically renewed in the
absance of notice to the contrary before the expiry and one was valid
for a single 5 year period. 12 contained no time limit and 1 was far

an indefinite term.
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It has been debated whether a declaration terminable upon notice
(as that of Somala and another nearly 20 countries) is -ong that is
made for a «certain time» within the meaning of art. 36(3) _ The prac-

tice of States szem to suggest so as nearly half of the States whe have

made declarations have included a provision of its terminatien or
amendment upen a notification addressed to Secrctary Ceneral of the

UN,

Another pertinent guestion is whether a declaration with no ti-
me limit (there are 12 such declarations in forge now) or one for
an indefinite term (as in the Honduras declaration) can be terminated?
Harris (17) gives an example of paraguay which in 1938 after it had
withdrawn fromthe League of Nations because of action by the Lea-
gue concerning a dispute between Paraguay and Bolivia which the
latter was threaterning to bring before the Permanent Court of Inter-
national Justice (the precurser of the ICJ) denounced its declaration
under Art. 36(2) which contained no provision for termination.
Six States including Bolivia, questioned the legality of this  action
However the Court Registry continued to list the declaration with
other declarations until the mid 1950s, when it was omitted, But it
is submitted that the compulsory jurisdiction of the Court comes as
a result of States declaring to be willing to submit to it, Tevecation
of such a declaration tantamount to the States wish in that it no lon-
ger accepts the  jurisdiction of the Court is emough  to remo-
ve th: Court’s jurisdiction eventhough the State did not express ‘such
an intention before in its declaration.
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DEPOSITING THE DECLARATION WITH THE SECRETARY

GENERAL

In the Rights Passage Case (2nd Preliminary Objections) lidia
contended that as Art. 36 requires not only the deposit of the Decle-
ration of Acceptance with the Secretary General but also the trans-
mission by the Secretary General of a copy of the Declaration to thz
Parties of the Statute, the Declaration of Acceptance does not become
effective until the latter obligation  has been discharged.  The Court,
however, decided that it is only the first of thesz requirements that
concerns the State making the declaration. The latter is not concerned
with the duty of the Secretary General or the manner of its fulfilmen:.
The legal effect of a Declaration does not depend ugon subsequemt ac-
tion or inaction of the Secretary General, Moreover unlike some other
instruments, Art, 36 provides no additional requirement, for instanece,
that the information be transmitted by the Secrctary General must
reach the Parties to the Statute or that some period must elapse sub-
scquent to the deposit of the Declaration before it can be effective.
Any such requirement would introduce an element of uncertainty in-
to the operation of the Optional Clause system,

Moreover, by the deposit of its Declaration of Aceeptance with
the Secretary General the accepting State becomes a Party to the Sys-
tem of the Optional Clause in relation to the other declarant States
with all the rights and obligations deriving from Art. 36. Tha contrac-
tua] relation between the Parties and the compulsory jurisdiction of
the Court resulting therefrom are established, «ipso facto and without
Special Agreement» by the fact of making the declaration. Accordin-
gly, every State which makes a declaration of Acceptance must be
deemed to take into account the possibility that, under the Statute,
it may at any time find itself subjected to the obligations of the Op-
tional Clause in relation to a new signatory as the result of the depo-
sit by that signatory of a Declaration of Acceptance, A State accepting -
the jurisdiction of the Court must expect that an Application may be
filed against it before the Court by a new declarant State on the samc
day on which that State deposits with the Secretary its declaration,
It is on that very day that the Consensual bond which is the basis of
the Optional Clause, comes into being betw:zen the States concerned.

a—- L —



1)
2)

3)

4)

5)
6)

7)

8)

9)
10)
11)
12)
13)
14)
15)
16)
17)

REFERENCE

The Statute of the ICJ art. 35 (1)
The Charter of the Un art. 93

Resolution 9 (1946) of the Security Couneil could be found
in ICJ year book 1974-75 at P. 36.

Resonne, cthe Law and Practice of the International Court»
1965 Volume 1.P.P. 333-334.

International Court of Justice Year book 1974 l 1975 PP. 49-97

Tunkin, «Co-existence and International Law» 95 Hague Re-
oceuel 1 at P. 51 (extracts in Harrjs).

V. A. Vassilenko Soviet Vearbook of International Law 1971
«State soveriegnty and International Law».

Pacific settloment of International disputes» by Professor
S. B. Krylov in »International Law» (prepared by the Acade-
my of Ssicnces of the USSR, Institute of State and Law) at
P. 393.

ICJ Reports (1957) at P. 9

ICJ Reports (1959 at P.6

Starke «Introduction to International Law» P. 466

ICJ Yearbook 1974 l 75atP. 78

Ibid at P. 77

ICJ Reports (1957) at P. 127

ICJ Yearbook 1974/75 at 49

Ibid at P. 52

Harris «Cases and Materials on International Laws at P. 709.

by Ibrahim Hashi Jama LL.B.

— 50 —



THE NEW ADVOCATES LAW OF SOMALIA

On the 21st October, 1975 came into force the New Advocates law of the
Somali Democratic Republic. According to the new law all advocates
of the Somali Democratic Republic shall join to form an Advocates Coc-
perative The aim of this law is to organise  the legal profession  with
the purpose of safeguarding the intergsts of the Somali people.

Before the new law on advocates came into force there were two
different laws on advocates in force in the country, Legal Practitio-
ners Rules No. 44 /1957 in the nothern Regions of the  Republie
and Law No. 21 of 27.6.1958 in the sounthern Regions. The new law
repeals these laws and  with it also comes to an end the concept of
awakils» in the Somali legal system.

From the date of entry into force of the new lew the only per-
sons that can practice legal profession arc Advocates i.e. law graduates
It so happened, before this law came into force that persons whe
were not law graduates called «wakils» were permitted to appear in
courts and defend thier cleints.

The new law however confines the legal profession to Advo-
cates only. The main task and duty of an advocate according to the
law is to give citizens and juridical persons the necessary legal aid by
making use of all the means and ways provided for by the law, and
to assist people in defending their rights in courts, using all statutory
means.

The task of the of the advocates as numerated in Article 3 of
the law are as follows:

1) The advocates shall defend their clients in the Courts
in a responsible manner safeguarding the intcrests and rights
of their clients;

2) They shall contribute in strengthening the Socialist legality
and in  broadening the legal consciousness of citizens;

3) Contribute towards establishing the truth in criminal ca-
ses by presenting all circumstances that can attenuate the
criminal liability of the accused.
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4) Defend the citizens in ecivil, famiy, labour and adminis-
trative cases, contribute to their clarification and wherever
possible try that a settlement is reached between the parties.

5) Give legal advice to their clients and assist them in pro-
tecting their rights and interests, explaining to them the
laws. :

The Advocates Cooperative shall function under the overall
supervision and control of the Minister of justice (Art. 4).

The Roll of Advocates shall be kept in the Supreme Couit
and shall be maintained by an Advisory Committee presided by the
President of the Supreme Counrt. All applications for enrollmeni
shall be dealt with by this Committee.

The Conditions for enrollment are:

1) The applicant should be a Somali;

2) He should believe in the principles of the Revolution
3) He should have completed the age of twentyone years;
4) He should bg law graduate;

5) He should have passed the Bar Examinajon to be conduc-
ted by the Ministry of justice; :

6) He should have completed six months training under a prac-
tising advocate;

7) He should not have committed an offence punishable with
imprisonment of more than three years. (Arts. 5,6,7,).

An advocate after enrollment shall, however have 10 apply to the
Administration Committee of the Cooperative for membership of the
Advocates Cooperative when he wants to practice as an advocate.
(Art. 8).

Advocates from foreign countries may b: authorized by the Mi-
nister of Justice to practice in the Courts of the Semali Democratic
Republic provided that their countries of origin offer the same fa-
cility to the Somali Advocates. (Art. 10)
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The new law lays down some strict disciplinary provisions i.e.,
I) Reprimand
II) Fine upto Sh. S0. 200
II1) Suspension from work for not more than six months.
Iv) Expulsion form the membership of the Cooperative.
These disciplinary provisions shall be applied if an advocatz does
not fulfill any of the tasks provided by Art. 3 of the law or violates
any of the following provisions:

1) discloses information received from his elients which may
prejudice their interests excluding however any information that
may concern National Security and National Unity.

2) accepts gratifiction form anyone other than whom he i
defending.

3) Procures, directly or indirectly, any gratification for anyo-
ne employed or is in any way connected with the administration of
justiee.

4) takes any instructions from anyonme excepe the person whon
he is dafending or his representative.

5) builds his defence by evading the law or resorting to fraud.

6) takes more fces than what is allowed under the law.

7) ‘refuses to go to the place he is asked to by the advocates
Cooperative for defending a case.

8) gets engaged in fraudulent practices unbscoming of the
legal profession.

The disciplinary measures taken against the advocate may be ayp-
peoled to the Advisory Committeer already memtioned heypein the ap-
peal shall be in the from of an administrative petition and shall be
dealt with according 1o the procedure laid down in the Law on the
Organisation of judiciary. The decisions of the Advisory Commitbze
shall be subject to approval by the Minister of Justice.

The law gives every client the right to shoose his own advocate

regardless of the place he works or lives. The elient may ask directly
for any advocate personally known or recommended to him. If hsg
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does not specify anyone in particular the President of Cooperativs
may assist him in making his choice.

Before this law camg into force an Advocate could charge his client
any amount of fees he liked. But now the fee that an advocate may
charge his client is fixed by the law and is laid down in the sehedules att-
ached to the law. The Courts can however increase the fees upto 1/3rd
of the maximum laid down in the schedules under extraordinary cir-
cumstances. The fees has to be deposited with the Cooperative and
cannot be paid to the Adcovate directly.

Now let us have a look upon the organs of the Cooperative, The
Advocates Cooperative consists of the following organs;

a. The General Assembly

b. The Administrative Committee
c. The President

d. The Audit Committee

e. The Accountant.

The General Assembly has among others the following powers:

i

To approve the internal regulations of the Cooperative.
To elect the administrative and audit Committees,

To remove any advocate from the Roll.

To approve the development plans for the Cooperative.
To approve the yearly financial report.

To decide on the distribution of the income and administra-
tion of the funds of the Cooperative.

7. To decide on the branches of Cooperatives to be established.

R

The Administrative and the Audit Committzes are elected by the
General Assembly and shall each consist of three to four members and
shall function according to the law and the decisions of the General As-
sembly.
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The President of the Cooperative shall administer the Coopera-
tive scientifically according to the law, and the decisions of the General
Assembly and the Administrative Committee, The President along with
the administrative committee: shall recruit the necessary staff for the
tivities of the Cooperative.

The Accountant shall be responsible for the proper accounts of
the Cooperative and shall give the President of the Cooperative and
the administrative committee periodical reports on the financial ac-

Cooperative.

Ae already stated the clients shall deposit the fees with the Cooperativo
according to Article 17 of the Annex attached to the law. Article 17 provides
the nett incomg of the Cooperative after the deductions of the expen-
ses, the income tax and the socia] and security funds shall be distri-
buted among the members of the Cooperative according ot the ratio
in which the earned for the Cooqerative Every member shall be entitled
o recieve 50% of the income at the end of each month
and the semaining 50% shell be given to him at the end of the year
after relevant duductions, after the approval of the Gencral Assembly.
The Social and Security Funds mentioned above shall be used for the
activities of the Cooperative and the benefit of its members.

Going through the provisions of the law it is quite apparent that
the new law on Advocates is yet another step in building the new Soma-
il Socialist Society. We see: for ourselves that work of the Somali
Advocate shall have nothing in common with the unscruplous use of «all
means and methods» to safeguard the interests of his client. Somali legal
doctrine firmly rejects the use by an advocate of any illegal means and
forms of defence yunning counter to law and morality. The Somali ad-
vocate must not build up his defence by evading the law or resorting to
fraud. During the trail he must take all measures at his disposal to ascer-
tain all the circumstances of the case exongrating the accused or the de-
fendant and to tell the Court everything that corroborates the defendan-
t's version or mitigates his guilt.

As we all known the advocates speeches and performance in Coun
have a great educational impact on the persons who attend the trial.
So this makes him marally responsible for a  correct ethica] be
haviour and actions af the persons he defends.
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Thus to be able to cope with the noble tasks confronting him, the
Somali Advocate shall have to fully dedicate himself to the adminis-
tration of justice. He must provide an example of strict and undgvia-
ting observance of che Somali Laws, must constantly improve his po-
litical and legal knowledee: and take an active part in the dissemina-
tion of the knowledge of law among the population,

Manjit Singh BSC. LLB. Department for Legislation, Ministry of justice
and Religious Affairs
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THE LAW THEORY OF SENTENCING
(In Relation TO ADULT OFFENDERS)
PART 1I

In the first part of this Article, the laws governing the punishments
which a cour{ can pass and how the sentence is io be dzcided hav:
been discussed. In this part the  main theories about punishment arz
analysed.

Iver sjnce society has organised itself into communities and the
nzed for keeping law or simply the social order was felt by the ruling clax
sc3.  punishment was imposzd on any deviations from the accepted mo-
des of behaviour. An extgnsive number of theories have been developed
to jusiify these mcasures. Today, the use of penal philosophy is to find
out whether the purposes and objectives of punishment tally with ths reali-
sed outcoms. This is very difficult to ascertain since research  into the
field of cfficacy of sentences has bzen scanty and is often hamperzd by

s0 many invariables.

The question is then ar penal measures meant to be a deterrent, or an
cpportunity for reform or a form of elimination for the protection ol
society? Occaionally laws promulgating  these  measures  specify ex-
plicitly the purpose of the measure ¢, g, Ariicle 163 of our Penal
Code stating that «Sgcurity measures applied against persons who are
a danger to society,» which is obviously a way of restricting their danger
from thg rest of Society.

In this briel synopsis of the main theories of punishment, we
would discuss the prevalent theories and then pass on io the concepts
underlying punishment in Socjalist countries. There are two ways in
which the basic theories of punishment are ascertained. These are:-

a) To look at the theories propounded by crimenologists, ps-
nologists and people dealing with penal measures.

b) To ascertain the basic assumpiions of the legislatjon imposing

penal mzasures.
The main aims of punishment are thus:
i. Retribution — The infliction of loss  or suffering  on the offen-

der has bzen ong of the early aims of punishment, comprising
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the idea of «an eye for an eye and a tocth for tocth». so that
the offender should atone for the crime that he has commit-
ted. In modern times, it is argued that while the punishment

may have other aims its unpleasaniness should  not excged what 1s
«retributively appropiate». This from of «quantitive retribution» can

o

be szen in modern statutes which fix statutory maxjma for
fines and improsonment and allow reduction of sentences

by appellete Courts.

Deterrence - The rational ol punishment has also comai-
ned the wotion that those who undergo or witneess punishment
will be deterred from offending  in a similar manner Deter-

rence thus implies individual deterrence i. e. the indivi-
P

dual who undergozs punishment may be deterred from committing a

tion

similaroffence; and general deterrence, i, e. the public  at

large would be deterred from committing cimilar offcuees.

Elimination and prophylaxis -— These are the temporary or
permencent elimination of the offender  from the conununity.

Dleportation and capital punishments are its main forms and

is used in serious crimes.  Prophylaxis is a form of zlimina-
whereby the offender ¢. g. a mentally subnormal offzn-

der, is detained in special hospitals or prisons. Here  the
idea is that the offender is temporarily or permancntly remo-

ved from the society.

Social defence -— The safeguarding of public order and the
protcction  of the community is aléo an aim of the penal sys-
tem. This concept has recently been widely accepted. It im-
plies a large scale endeavour to prevent crimonogenic  situa.
tions  developing and the building of institutions and so-
cial services for the prevention of crime. Although this
concept may not imply any punishment as such it may in-
clude preventive detention and other sanctions necessary for
the combating crime in its early tages.

Reform — The prevailing assumptions of modern  penal
systems in that punishment should be reformative in cha-
racter and that necessary aids to reforming convicted offen-

ders should be provided.
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These are also a number of other aims of the penal system pro-
pounded new and then, such as previding compensation -or action
as dennuciation etc., but the main themes which recur in any discus-

sion of the theories off punishment are of the reformatery huma-

nitarian themsz and the retributionist punitive thzme.

Another pertinent guestion is then mhy should anyone be ¢nga-
ged in the task of defining the thegries or the aims of a penal sys-
tem? Infact the disussion of the aims of pumishment and the philosop-
hizs underlying it is net a futile excercise but rather an appriasal of a
ption inherent in its operation. Offcourso it is very difficult to analyse the
efficacy of certain penal measunes but rcscarch into whether penal mea-
ptions  ioherent in its eperaiion. Offcourse it is very difficult 10 of-
ficacy of certain penal measunes but research into whether penal mea-

sures provide the desirable results is of paramount importance. The
reform of the criminal justice system have been based on a desire

to modernisz and bring in humanitarian and reform principles into

the impeosition of penal mzasures.

In a number of countries, the aims of sentencers and ths objec-
tives  punishment are axplicitly sgt out in legislation. The same is true
in most sgcialist countries. The theories of punishment are thus
concretised into Jaw and provide a guideline for the courts, and other
institutions  dealing with offenders. For example ths Yoguslav Cede
of 1951 Art. 3 states the purpose of punishment as:-

L. to prevent activity perilous to socigty.

II. to prevent the offender from committing criminal offences
and to reform him.

III. to excercise educational influence on other peopl: inerder
to deter them from committing criminal offences.

IV. to influence development of social morals and social discip-
line amgng citizens.

In the GDR, the tasks of the Penal Law are stated as o,

1. Protect the Socialist state and social order and cittizen
against all criminal attacks.
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9 Educate offenders propertly in socialist discipline and pespon-
sible conduct in their social end individual life,

3. Prevent crimes and crimes and other violations of the Law,
and to mobglise members of society to take an active part
in the fight to drive crime out of social life step by step.

Again Art. 20 of the Fundamentals of Criminal Legislation of
USSR and Union Republics says that «Punishment shall not only be
chastisement for a committzd crime but shall also have the aim of

corrceting  and re-gducating convicted persons in the spirit of an ho-
nest atiitude to work, strict observance of the law, and respect for
the rules of Socialist community life, and also of preventing the com-
mission of new crimes by convicted and other persons». Also  Arl.
1 of the Fundamentals of Corrective Labour Legislation of the USSR
and the Union Republics defining the purpose of corrective labour is
of a similar wording it could be scen  then that ~emphasis is on edu-
cation and reform of offenders.

In the case of Somalia, there has not yet been any comprzhensive
definition of the aims of our penal system. However the prevailing cut-
rent is that of reforming offenders. An attempt to includ: a dirgetive
on reform has been made in Art. 3(2) of the judiciary Law. 1t states
that in the in the pronouncement of sentences, the court should provi-
de directives to convicted persons on how he could be reformed. Of
interest heve is a policy statement made by the President of the Repub-
lic. In a speech to the corrections Corps on April 18 1976, the Presi-
dent said, «the eaglier policy of just keeping offenders in jail and pu-
nishing them should be changed to a new one b-ased on training, ve-
form and re-orientation in linz with the objectives of the new Somali
Society».

Perhaps with introduction of a new Penal Code in the Coming

fzw years, a morz detailed difinition of the aims of our Penal system
would be included.

By Ibrahim Hashi Jama LL.B
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L’'ORGANIZAZZIONE AMMINISTRATIVA TERRITORIALE DELLA
REPUBBLICA DEMOCRATICA DELLA SOMALIA

Gli ordinamenti giuridici statuali moderni sono caratteizzati dalla
pres:nza di una organizzazione amministrativa ben sviluppata e capilla-
re, estesa su tutto il territorio statule, le. organizzazioni amministrative ¢
I'attivita® da esse svelte sono (e’ questa wuna cosa importante) rego-
lat del diritto. Questo concetto di amministrazione pubblica. la’ cui at-
tivita’ ¢’ in tutto per tutto regolata dal diritto ¢ una conquista relati-
vamente reeente come 2’ del resto recente lo stesso concetto di State di
diritto.

Nella realta’ attuale degli ordinamenti statuali. non possiamo
non accorgerci della grande importanza, asuunta dalle pibbliche ammi-
nistrazioni che si accollano compiti sempre piu’ vasti al fine di essicura-
rz alle collettivita’ destinatarie delle loro attivita,” il massimo del be-
nessere materiale e spirituale possibile.

Se’ cosi” vasle sono i compiti e Iz finalita’ che lo stato deve rag-
giungere per mezzo della pubblica amministrazione, questa deve preo
sentare una organizzazione rammificata e diffusa che copre & raggiun-
ge i punti piu’ lontani del territorio dello stato.

Possiamo dire che, le funzigni statuali non hanno ¢ non avesscro
mai avvuto la stessa importanza, ¢, che funzione immancabile, potr:-
mo, dire co essenziale allo stesso concetto di stato, sia la funzione am-
ministrativa, a tal punto che qualcuno ha chiamato gran parte degli
stati della presente realta’” stati amministrativi.

La conclusione di gueste note a carettere generale, riteniamgo che
il nostro ordinamento amministrativo rientri fra i tipi struturali a
normazione pubblica, vale a dire amministrazione ¢’ regolata da nor-
me giuridiche puabbliche. Carattere saliente dell’amministrazione a ti-
po  strutturale pubblicistico ¢’ che essa presenta un forte componente
di autoritarieta’ rispetic al tipo strutturale a normazione comune.

Dopo gussta rapida rassegna sull’organizzazione amuninistrativa
in generale.  volgiamo I'attenzione e vediamo da vieino il tipo di am-
ministrazione  positivamente  adottata dallo stato Somalo, prescinden-

do, per ora, e rovesciando la tradizione che vole si tratti prima lo am-
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ministrazione centrale ci occopiamo in guesta sede delle organizzazione

amministrativa territoriale.

Stando alla legge numero 52 dell’SlGiugno 1972 sulla riforma
dell’amministraziom: locale, allarticole (2) si
afferma  c¢he il sistema dell  Am ministraziong
locale addettata in Somalia si base  sul cemtralismo democratico
socialista. Il pyimcipio del centralismo democratico sancito solennamente
all’artioelo (2) della fegge €’ un principio a cui, szppure colleccato nefla
legge sull’ amministrazione locale si ispirano tutti gli atti e lerganizza-
zione statale. Esso significa che la derettive importite -dell’autorita’
centralg sono obbligatorie per le autorita’ locali. d,altra parte lg diret-
tive degli organi cenirali tengono in picna considerazione quelle che
sone le condizioni e ile pecalarizta’ locali.

In guesto medse le autorita’ preposte negh emti docali attwano quelle
linee politiche e cconomiche impartite dagh organi dirigenti del go-
verno centrale, in modo chz con lintervemto del governo ocemtrale si
assicuri uno sviluppo armonioso del} intero teritorio nezional.

Secondo la legge di riforma all’articolo 3 intitolato ordinamento
territoriale, il territorio della Repubblica Democratica Semala e’ sud-
divise in Regioni. ogni regionz a sua vola si divide in Distretti e Vil-
legge secondo 1’estenzione della giurisdizions della Regione o del distretto.

Un prime merito della legge di riforma (che sperimmo «che sia la
lzgge base anche in caso di futuro demifiche) z’chz in essa ha trova-
to accanto agli organismi territepiali tradiziopali una autonema mila-
zieng il Villaggio quale entita’ territoriale  indipendente, capae:z di
darsi un proprio sviluppo cconomiso e sociale. Infatti se noi ci rifac-
ciamp alla storia dei nostri enti territoriali ¢l accorgiamo che i villag-
gi quale entita’ territoriale, nen hanno avute alcuna ocensiderazione o
interzssamento, pur -essendo essi fonti di ricchezza naziona le’Ben= ha
fatto il legislatore Rivoluzionario conscio come =rz, che, i villaggi erane
di gran lunga piu’ numerose rispetto alle cilta’, e che di conseguenza
¢ra ingiunsto mon imteressarsi delle masse restdemti nei villaggi. A
nessuno si nasconde 'importanza dei villaggi agriceli quali fonti pro-
duttori del reddito nazionale, Il fatto che la legge abbia menzionato
espressamente i villaggi, tienc nel debito conto guesta egsigenza sentita
specialmznte quando si vuole edificars una societa’ socialisla.

‘Concludendo sul punto, oggi, la nostra amminisirazione territor-
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iale ¢' strutturata in amministrazione regionale, distrettuale ¢ dei vil-
laggi, ¢ che ognuna di queste amministrazioni puo’ svilupparsi secon-

do le suz possibilita’ demografiche e le proprig risorse economiche.

Secondo la legge di riforme di amministrazione locale, le regioni,
loro confini x loro capoluoghi sono stabiliti con decreto de] prasiden-
te del Cousiglio Rivoluzionario Sugyremo sua proposta del Segretario
di Stato all'Tnterno; la stessa procedura siseggue per quanto riguarda
istituzione dej Distretti, Va relevato che per guanto riguarda la mo-
dificazione o la seppressione delle Regioni ¢ dei Distretti e nocessario
sentire il consiglio dei Segretari di Stato.

Va rilevato che qui c'e’” una differenza per gqaunto riguarda I'is-
tituzione dove non e’ necessario sentire il Consiglio Dei  Segretari di
Stato, mentre per la estinzione e’ necessario il parere del Consiglio dsi
Segretari di Stato.

A noi sembra che trattandosi di un atio politico fossz neccssario
Uintervento degli organi politici dello Stato.

Aden Mohamed Fbrahim Duocente di diritte Amministrativo nel] Uni-

versity’ Naziongle Semala.



LESIONE GRAVE E GRAVISSIMA COMMESSA DA MADRE DI FA-
MIGLIA

1.a lesione grave e gravissime sono disciplinati nel nostro codicc
penake nei commi 2-3 dell’art 440.

Questi due articoli come si sa insieme  ad altri elencati nell’art.
35 del codice di procedura penale. Jemissione del mandato di cattu-
re a carico dei loro violatori ¢ obblhgatoria ¢ di conseguenza la libe-
rta provvizorla non ¢ conced dle (vedi l'art. 59/3 C.P.P))

Accade perd speesso che madre di famiglia commettine questl
reati, donne che per futii creano la discoraia fra di .oro, nei quar-
teri. e si cogionano lesioni che all’avviso del medico sono  valutati

gravi ¢ gravissime,

Il problema sorge quindi guando queste donmne vengono arres-
tatz delle stazioni di polizia competente e pot tradotte al carcere
dopo la brevia convalida del loro arresto da parte acl owd ce.

Come madre di famiglia, quasi di sicuro c.2” hanno a casa hambini
da badare che alla loro assenza sono  soggetti ad irieperabili ~ danni.

[ Padri, pertanto corromo alle cortj competentl jnoltrando la 1j-
chesta dt liberta provvisoria, risciesta motivata ca comprensibili
ragionj che come & prevvisto della Jegga (art. 59/3 CPP, in relazio-
ne agli artt. 35|b /7 CPP. e 440 2-3-CP,) vengono gujstamente res-
pine dalle corti.

A mjo avviso questo 2 una lacuna del codice pena.e @ di procedu-
re che dovrebte essere sopressa, e:eminta e coretta. La madre di
famuglia non dovrebbz essere arrestata per reati di questa natura,
od i, peggiore delle potesi dovrebbe essere denunciati in stato di li-
berta Ormai nei centrj di onentamento nei quartieri.

Vi sonc istitwiti le commissjoni di concil.azzoni popolari capa-
cissimi di definire contraversie del generz di pilt gravi ancora, percio
weis ad indirizzarle le contraversie di nature penalistica ed civilis-
tice sorte fra madre di famiglia.

Penso quindj per una soluzione pill sistematica ed urgente de.
problema inserire nel  codice penale un articolo che ved-
rebbe disciplinare il caso in una migliore ipobesi per mon vederci
costretti 3 mandare in carcere madre di famiglia che hanno infronto
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articolt come quello tarattato quanto orma: il oodice permette conoces-
sione  delle liberta provvisoria ad altri peggiori cas. come quelo del-
la truffa, peculato, faisita’ in genere, ete.

Come soluzione, suggerirei aggiungere nel codice un artico.o
che vemsse ad spiegars. in questo senso.cause concernenti:

1) Le .esioni (semplici, gravi oo gravissime) cagionate da mad-
re di famigla debbono per prima essere trattato dalle comamssione
conciliatrice qei centri di oreatamnento.

2) In caso di mancato conciliazioni la commussione dovra tra-
smettere un rapporto ala corte competerte ed al pubb]co Ministero.

3) La corte, visto il rapporto delia commissione puo infliggere
la parte indicata come mputata, una mu.ta fino a sh. so. 1000 per
lesione semdice. fino a sh. so. 3000 per la lesione grave ¢ fino a
Sh.S0. 600C per :a lesione grav.ssima ed usa eguale ammontare co-
me risarcimento dei danni cwilistici se # richiesta della parte offesa.

Dr. AbdirashidShiikh Ahmed Consiglicre della Corta supremgy



LESERCIZIO ED INIZIO DELL'AZIONE PENALE.

~ L’Organo che p,ermamentamenle promuove ¢ che ha obblige ad
esercitare I’Azione penale, seconde il nostro Ordinamento e il. Pubbli-
co Ministero. L’esercizio dell’azione penale avviene d'Ufficio da par-
te del P.M. purche’ non sia necesaaria la richiesta (art. 81 ¢ p). in
Juesti 'casi, infatti, € subedinato al verificarsi. di una condizione indi-
sziong ‘penale, avente per oggetto I"aocertamento del - fatto —- realo.
o fatto guiridico che subordina all'avverarsi del verifica non impedis-
ce la legale costituzione del processo, ma conduce ad un provve-
dimento di non doversi procedere. Tale condizione ricorre per aleuni
reati e percio” guesta condizioné particolare ¢’ la richiesta detla parle
offesa nonche l'autorimzazione a procedere, che condiziona la funzionc
e gualita di persone. 11 P.M. e’ l'organo preposto per Vesercizio dell’
azions penale, avente per aggetto l'acoertamento del fatto — reato.
identificazione dell’autore o partecipa e Iapplicazione a costui della

legge penale.

L’azione penale, infatti, il cui esercizio speita al P .M. il suo sco-
po mnon e sole quello di pervenire ad una condauna, bensi® di ace-
eptare il vero in ordine al fatto reato  (criminoso) cd al suo  autow.
tanto e’ ormai qiu’ non si discute che il P.M. possa concludera a fa-
vore dell'imputato (revoca dell’imputazione, richiesta di non doversi

procedere ad esempio).

L’azione penale e un diritto soggettivo e strumentale attribuita al
P.M. che ha obbligo di attivarsi non appena rivevuto la notizia del
reato (denuncia, rapporto richiesta, referto o la relazione sonunaria

della polizia guidiziaria).

I.’azione penale deve <ssere considerata come una altivita mera-
mente processuale che tende all'instaurazione del processo ed all'atl-
uazione della legge penale, essa e’ un potere-dovere esercitato da un
organo statuale (P.M.) sottoponendola ad un altro otgano statuale
che e’ quello guirisdizionale allo scopo di verificare l'esistenza o nie-
no di un fatto che lorgano agente (PM. ritiene sia reato e poi dal

reato nasce la pretesa punitiva.

Orbene, come va concepita, che I’azione penale e’ attivita. a far

verificare se ricorrano, o meno le condizioni di legge per far con-
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dannare o assolvare Dimputato, e’ contraverso nella dottrina circa

I'inizio della medesima azione.

Per alcuni autori, ‘inizio dell’azione penale non cgquivale allinizio -
essa puo’ iniziarsi anche la sola  at-

dal procedimento in guanto
dalla polizia

tivita' corrispondente alla reppressione dei reati svolta
giudiziaria, senza che sia necessaria (I'intervento del Ciudice o del
P.M. cio’ vale a dire che Fazione penale inizia znche con semplice della
persona indiziota di reato da parte della Polizia giudiziaria o da per-

zio colla produzione dell’atto di imputazionz da partz de] P.M.

soua privata (art. 34-cPP).

Per altri autori, sostengono che l'inizio dell’azione peunale cor-
risponda all’atto col quale Torgano a cui e’ attribuito il diritto di az-
(P.M.) manifesta la volonta’ di eserecitare tale azione,
chiedendo al giudice una decizione su wuna determinata notizia cri-
minosa. Cio’ vuol dire, che il momento di inzio dell’azione penale
coincide col momento iniziale del rapporto processuale che avra® ini-
zio colla produzione dell’atto di imutazione da parte del P.M.

ione penale

L'opinione seconda la guale, il momento iniziale dell’azione coin-
cide con quella dell’acquisto della qualita di imputato e’  diffettosa
¢ vienz obbictata anche se 'art, 73 cpp. sancisce che ['inizio dello
azione penale coincide col momento dell’assunzicne dell qualita di

imputato come prevede 'art. 13 epp.

La mia obbiazione va concolidata dalla idea per cui I'acquisizionc
dellaa qualita’ di imputato per semplice stato di arresto ad opera di
agenti di polizia o di persona privata, viene a privare il P.M. del Ma-
nopolio dell’azione penale che e’ la sua prorogativa, iniziativa ed in-
dependenza dell’esercizio dell’azione penale, di guesta allora sareb-
bero partecipi anche agenti di polizia e di persona privata che di
loro iniziativa avessero proceduto all’arresto di una persona indiziata

di reato.

In altri termini. ritengo che linizio dell’azione penale corris-
ponde al momento in cui il P.M. formula l'atto di imputazione e gli
altri suoi provvedimenti rzlativi ad un detzrminato processo, ¢ non
con ['acguisizione della qualita’ di imputato che puo’ avere luogo nel-
le ipotesi antecedenti. guanto l’esercizio dell’azione penale e’ affidato
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al P.M. che e propulsore dell’esercizio dell’azione medesima, essendo
necessario che tale esercizio sia riservato ad un organo diverso da
guello giurisdizionale in conformita’ al sistema accusatorio disciplinato dal
nostro codice,

Dr, Dahir warsame Mahamed Giudies



MARXISMO — LENINISMO E STATO

PI ABUKAR HASAN YARE

VYorrei occuparmi di alcuni tratti riguardanti la teoria generale dello

Stato ¢ il marxismo — Leninismo.

Prima dei classsci del marxismo — Leninismo la critica dello Sta-
to e trattata da molti filosofi, sociologi’ guiristi.  econimisti ¢ uo-
mini politici. Ne’ tale critica e’ nuova I filosofi comg Platone, Aris-
totale, J.J. Raussa Lock ¢ altyi si eccupavano del problema dello
Stato, risolvendo sccondo e loro convinzioni ideoligiche.

V.1lIenin pralando della problematicita’ della questione in argo-

Rivoluzione; (1), Il problema dello Stato assume ai nostri giornt una
particolare importanza, sia dal punto di visto teorico che dal puuto
di vista pratico.

Questa frase di Lenin corrisponde alla realta’ contemporanca
e mette in pilievo la chiarezza ¢ la validita’ de]  marxismo per Quen-
to concerne lo stato esendo in polemica con il rinnegato kautsky ¢ Co.

Il Marxismo ha scoperto la natura ¢ l'essenza dello stato, analiz-
zando il processo dello sviluppo storico di ogni sociata’ Marx ed En-
to concerne lo stato esendo in polemica con il rinnegato kautsky e Co.
gels applicarono ad ogni problema della socicta’ il loro metodo scientifico
del materialismo storico e dialettico.

«La Storia di ogni socicta’ sinora esistita ¢’ la storia di Yotta di
classi (2)». In questa proposizione si puo’ racchiudere tutto il mate-
rialismo  storico e dialettico: storico, pzrche’ solo la considerazione dell’
effettivo svolgimento dei fatti puo’ farci interdere la realta’ prescnte
dialettica perche’ sono le incessanti coniraddizioni che la storia porta
con se’ ¢ le lotte che ne conseguono, cioz’ quelle che determinano tale
svolgimento. £ quindi appir un nuovo elemento: la lotta di classe. Par-
tendo da questo punto Marx afferma che lo stato ¢’ il prodotto dell’an-
tagonismo della societa’ divisa in classi ¢ il suo amico Engels scrive in
modo chiaro in «L'origine della famiglia, della proprista’ e dello Stato
(3)»: lo Stato non e’ affatto una potenza imposta alla societa’ dall’es-

{1) Questa opera fu scritta nell’agosto — settember 1917
{2) Marx — Engels. Manifesto del Partito Comunista, scritta
(3) L'autore pubblico’ questa opera nel 1884 a Zurigo nel 1848
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terno e nemmeno la realta’ dellidea ctica «1'imagine ¢ la realta’ della
ragione» come afferma Hegel. ¢ piuttosto un prodotto della socizta’
giunta a un determinato stadio
di Sviluppo, ¢ la confessione chz questa socicta, si e’ svolta in una
eontraddizione insolubile con se’ stessa, che si ¢ scissa in antogonism
inconciliabile che ¢’ impotente a eliminare. Ma perche’ queste classi
con interessi economici in conflitto non distruggano se stesse e la so-
cieta’ in una sterile lotta, sorge la necessita’ di una potenza che sia
in apparenza al di sopra della societa, che attenui il conflitto, lo man-
tenga nei limiti dell’ordine, ¢ questa potenza che emana dalla socie-
ta’ ma che si ponc al di sopra di essa ¢ che si estranea sempre piw’

di essa e’ lo stator.

Sviluppando questa teoria Lenin scrive nella  summenzionata
opera: Lo Stato ¢’ il pdodotto e la manifestazione degli antagonismi
inconciliabili tra le classi. Esso apparz, nel momento, quando e nella
misura in cui gli antogonismi di classi non possono oggettivuamente

inconciliabile».

La teoria generale del Marxismo — Leninismo sullo stato del
pressuposto che lo stato nasce in mezzo al conflitto delle classi. Inoltpe
Engels  afferma che lo Stato e’, per regola la Stato della classe piu’
potente, economicamente dominante, che per mezzo suo diventa an-
che politicamente dominante e cosi’ acquista un nuovo strumento per
tenere sottomessa ¢ per sfruttare la classe oppressa. Quindi lo Stato
¢ lorgano di deminio di una o piu’ determinate classi.

Nella societa’ classista borghese, la classe economicamente domi-
nante ¢ la borghesia, che ha nelle sue mani tutti i mezzi di pro-
duzione, mentre la maggioranza viene sfruttata dalla minoranza, cioe’
dalla borghesia. Spiengando profondamente la teoria del Marxismo
sullo stato in modo storico ¢ dialettico, Eegels scrive che non solo lo
stato antico ¢ lo stato feudale erano organi dello sfruttamento degli
sheiavi ¢ dei servi, ma che anche lo stato rappresentativo moderno (4)
e’ lo strumento per lo fruttamento del lavore salariato da parte del
capitale.

(4) Lo Stato rapprsentativo modzrno, si intende lo Stato bor-
ghese (La nota e’ mia).
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Il marxismo — Leninismo picnamente riconosce senza esilazioni
i grandi meriti che aveva avvuto la classe borghese nel combattere
in ogni forma la angusta organizzazione della societa’ feudale (5)

Con il Suo attivo senso del commercio essa aveva  spezzato i ris-
tretti limiti del’economia medioevale, aprendo in ogni conlinzute nu-
ovi merecati, superando ogni barriera nazional ¢ portando le sue idze
di Progresso & di vicilta’ con lintroduzione di macchine sempr: per-
fezionate ¢ di nuovi sistemi di produzionz applicati su grande scale
nelle proprie industrie, avezva potuto meticre a disposizione di una piu’
vasta rete di consumalori prodotti prima riservati solo a poche perso-
ne’ allargando cosi’ i gusti ¢ creando nuovi bisugni; con la sua dottrina
del  liberalismo (Constant = Mill) aveva saputo diffondere in ogni
paese I'amorc per la liberta’, che valse a far sentirs come un peso in-
sopportabile la politica dei governi zssoluti.

Ma s: tutto guesto appariva positivo riguardato dal punto di vis-
ta della lotta contro il sistema feudale, quando si trattava di dar giuco
alle nuove forze che in ¢sso erano sorte, di sostituire i veechi rapporti
di proppricta’ ai nuovi che modificano la struttura giudidica dzgli Stati.
Guesto sistema ¢ la sua struttura s’andavano progressivamente trasfor-

rando in catene per i proletari.

Ma la borghesia non ha soltanto fabbricete le armi e¢he le recano
la morte, essa ha anche creato gli uomini che useranno quelle armi:
i moderni proletari, L'epoca nostra. 1'epoca della borghesia si distingue.
perche’ ha semplificato i contrasti tra le classi. Essa ha lacerato senza
pietta’ i variapinti legami che nella sociata’ feudale avvineevano I'no-
mo ai suoi superiori € non ha lasciato tra womo ¢ uomo  altro vincolo
che il nudo intcresse, lo spietato pagamento in contanti» (6).

(5) Nella sua lotta contro il regime feudale la borghesia pro-
pago’ alcuni principi eterni nella natura degli uomini e per conse-
lidare le basi del capitalismo mato nel XVI — XVII secoli vennero
introdotte nuove dottrine nella scienza giuridica. Una di queste dott-
rine ¢’ il giusnaturalismo.

(€) Marx -— Engels il manifesto ede] partito Comuniste ypappor-
ti vengono mutarsi le coniraddizioni materiali di esistenza di forze an-
cor piu’ evolute, cosi’ essi a loro volta divengono ostacoli al loro dis-
piegarsi ¢ somo eostretti infine a dissolversi al pari degli altri.
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Lo stato non esiste dungue, lo disse Engels, dall’sternita’ in un deter-
minato grado dello sviluppo economico necessariamento  legato  alla
divisione della socigta’ in classi, proprie a causa di guesta division: lo

stato e’ diventalo una necgssita’.

T videntementy la  divisione della societa’ in classi  porta con s’
la lotta. Questa lotta, 'antagonismo che sarge dalla contraddizions in-
«ita  in una societa’ ¢* in un primo tempo stmpre tra e forze produ-
ttive ¢ i rapporti di produzions che gsso ha gencrato. Questi ultimj so-
no caratterizzati  dalla costante tendenza a conscrvarsi. enirando cost’
presto  in conflitto con le forze produttive, il cui sviluppo piu’ celerz
esige un parallelo evolversi di rapporti di produzione: questo contrasto
causa, a Junge andare. un’epoca  di riveluziong socialz, dove le
forme di diritto esistenti vengono distrutte per dare luogo a nuove formme
piu’ consong alle forze produttive che sono imposte. Ma quando in

s2110 al nuovi.
Allora, come si possono gliminare guesti conirasti?

In verita’ la risposta non si trova in Aristotele, in Polibioc in
Hegel o in Kelsen, ma la si trova nei classici  del marxismo Leninis-
mo. Solg la revoluzionz socialista, secondo loro, capeggiata dalla cla-
scelavoratrice puo’ sopprimere lo stato borghsse, ¢ naturalmente con
i suoi contrasti, trasformande tutti i mezzi di produzione in propricta’

socialista.

Fceo perche” Marx scrive, condividendo l'opinione con il suo vee-
chio amico Fngels, che la classe lavoratrice sostituira’ nel suo corso di
sviluppo, 'antica socigta’ civile in un’associazione che ezscludera” le
classi e il loro antagonismo, e non vi sara’ iu’ potere politico poiche’
il potere politico ¢’ precisamente il riassuato ufficiale dell’antagonismo
nella societa chanista (7).

Oggi nessuno puo’ iguarare la dottrina marxista. La Grande Ri-
voluzione d’Ottobre ne] 1917 dimostre, che la classz opppessa puo’
mantenzre il potere politico ¢ crearg una nuova socieia’ senza classi.
La storia e’ I'unico imparziale tribunale in cui riceve la sua sentenza
ogni programma di riforma che sia svolto verso l'avvenire: come es-
sa ha fatto giustizia delle astratte fantasie di un Moro, di un Cam-
panella, di un Owen 2 di altri, cosi” ha dimostrato in pieno la validita’
dottrina marxista.
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T.o siato socialista puo’ nascere anchz dalla rivoluzione dzmoc-
ratica della classc oppressa ¢ di tutti gli strati progressivamente co-
sciznti nei paesi in via di sviluppo.

Di questo ultimo ci occuperemo nel prossimo.

(7) Marx — Miseria della Filosofio, pubblicata nel 1847
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