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That general aim of all law is simply referable
to the moral destination of human nature, as it
exhibits itself in the Christian view of life; then
Christianity is not to be regarded merely as a
rule of life for us but it has also in fact changed
the world so that all our thoughts, however
strange and even hostile they may appear to it,
are nevertheless governed and penetrated by it.

Friedrich Carl von Savigrly

! System of the modern Roman Lawanslated by W. Holloway, Madras 1867, vol. 149.
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PROLOGUE

Extremely vast. Extremely difficult. Extremely uskf These unambiguous adjectives
prominently appear in the introduction to the Spaniesuit Pedro de Ofiate’s (1568-1646)
four-volume treatis®©n contracts They are meant to capture the essential featdresntract
law. The myriads of contracts concluded every d@yate warned his readership, make up an
ocean that is deep, mysterious and capricious.r@dstare the inevitable means enabling
man to navigate his way either to the salvatiomoothe destruction of his material goods —
and of his soul. Therefore, he considered expestMarge of the complex field of contract
law to be indispensable for confessors who neededaaced solution to practical cases of
conscience. Each contract was thought to expressral choice for either virtue or vice, for
avarice or liberality, for justice or fraud. To divs to enter into contracts, according to Ofate,
and to live a God-pleasing life is to conclude cacis in a manner that is consistent with the
imperatives of Christian morality. To help confassdecide how Christians of all trades,
including princes and businessmen, have to liver thees, this Spanish Jesuit expounded
what such a Christian view of contracts should Iblod

Onate’s work stands at the end of a vibrant tradibf scholastic contract law, which
will be subject to meticulous analysis in the cleaptthat follow. Scholastic contract law
evolved all across Europe over a period of more thalf a millenium. By the 1650s, it had
come to fruition in the works of major theologiaok the Spanish Golden Age, such as
Domingo de Soto (ca. 1494-1560), Tomas Sanchez0¢16%0), and Leonardus Lessius
(1554-1623). It had left its mark not only on thatkblic moral theological tradition, but also
on canonists such as Diego de Covarruvias y Le¥8a2-1577), civilians such as Matthias
van Wezenbeke (1531-1586) and natural lawyers aaddugo Grotius (1583-1645). Slowly
but effectively, the Roman law of the late mediepatiod used all across Europe, the
communewas transformed into the image of Christian mtyallhe consequence of this
transformation, in Ofate’s own words, was the masiimn of ‘freedom of contractlibertas
contrahentibus restitu)a This ‘freedom of contract’ granted contractin@ries the
possibility to enter into whatever agreement theyt®d on the basis of their mutual consent.
They could then have their contract enforced bettoeeribunal of their choice. The following
pages intend to analyze theologians’ conceptiathisfprinciple of ‘freedom of contract’ and
its limits.



16

NOTES ON THE TEXT AND ITS MODES OF REFERENCE

We have followed the conventions for bibliographicaference as recommended by the
Tijdschrift voor Rechtsgeschiedenis (The Legal dfystReview) References to modern
journals or dictionaries have not been abbreviateds to make sure that the text remains as
accessible as possible to scholars coming fronerifit academic backgrounds. The Latin
and Greek are cited as they occur in the quotatiexsept for the punctuation, which has
been slightly modernized. The most emblematic diarta have been translated into English,
usually in a freer style than that used in the esimg) of Latin texts in school exercises. For
the form of names, the vernacular has been preféor¢he Latinized forms unless the Latin
name was more common. For example, Lenaert Leg#tad as Leonardus Lessius, while
Charles Du Moulin is employed rather than Caroludivheus. Sometimes both versions are
used for stylistic purposes, particularly when iaene is equally well-known in its vernacular
as in its Latinized form, e.g. Martin de Azpilcudiasides Dr. Navarrus. The following
abbreviations have been used for the citation ofegat and medieval legal texts:

D.1,1,1 Digestum Justiniani, book 1, title 1, lex
C.11.1 Codex Justiniani, book 1, title 1, lex 1
Inst. 1,1,1 Institutiones Justiniani, book 1, titldex 1
Nov. Novellae

Dist.1, c.1 Decretum Gratiani, Distinctio 1, carion
C.1,9.1,c.1 Decretum Gratiani, Causa 1, quaéstianon 1

De pen. Decretum Gratiani, De penitentia
X1,1,1 Decretales Gregorii IX, book 1, title Ahon 1
Vi1,1,1 Liber sextus Bonifatii VIII, book 1, titl&, canon 1

Clem. Constitutiones Clementis V, book 1, titlecdnon 1
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1 METHOD AND DIRECTION
1.1 Research hypothesis

The basic assumption that underlies this dissertasi that the moral transformation of ile
communein the writings on contracts of moral theologided to the birth of a principle
called ‘freedom of contract’. ‘Contractual freedomm’'understood as the power of individuals
to impose contractual obligation upon themselvesiliye of their wills and mutual consent
alone. They can then enforce this agreement intcdhrs assumption is not thought of in a
nineteenth-century, dogmatic manner. As is suffitje well-known, the will theories of
contract that were developed in modern times wele to be characterized by the absence of
moral considerations. For example, the modernthvdlbrists considered the idea of fairness in
exchange to be at odds with ‘freedom of contfatteedless to say, considerations of justice
in exchange still played a major role for the tloggdns. However, it appears that in the work
of the theologians there was no conflict betweemptleamrizing the autonomy of the will and
understanding contractual exchange in moral terms.

The move towards a consensualist doctrine of conimahe writings of theologians is
brilliantly illustrated in Pedro de Ofate’s treati©n contracts Expounding on the
bindingness of all agreements, Ofiate happily catesfu

Consequently, natural law, canon law and Hispaaw éntirely agree, and innumerable
difficulties, frauds, litigations and disputes hdeen removed thanks to such great consensus
and clarity in the laws. To the contracting partibserty has very wisely been restored
(contrahentibus libertas restitutaso that whenever they want to bind themselvesutih
concluding a contract about their goods, this @mtwill be recognized by whichever of both
courts [i.e. the civil or the ecclesiastical colrgfore which they will have brought their case
and it will be upheld as being sacrosanct and lakie. Therefore, canon law and Hispanic
law correct theus commungesince the former grant an action and civil olliga to all bare
agreements, while the latter denied them just that.

We wish to flag three elements in this quotatibimst, Ofate praises the evolution
toward the general enforceability of all willful @gments. Second, he considers the universal
adoption of this principle as a victory for theddam or liberty of the contracting parties.

2 E.g. M.J. Horwitz,The transformation of American law, 1780-186&mbridge Mass. — London 1977, p. 160.
For a good and critical synthesis of some of thgomaheses of this work, see C. Desd®gyond
commodification, contract and the credit-based @Waf modern capitalismn: D.W. Hamilton — A.L. Brophy
(eds.), Transformations in American legal histoBssays in honor of professor Morton J. Horwitz,
Cambridge Mass. 2010, vol. 2, p. 111-113.

% Pedro de Ofiatd)e contractibusRomae 1646, tom. 1, tract. 1, disp. 2, sect.usy.nl66, p. 40 : ‘Unde lex
naturalis, lex canonica et lex Hispaniae omninoseatiunt et innumerae difficultates, fraudes, Jitesgia hac

tanta legum consensione et claritate sublata sentcontrahentibus consultissime libertas restituta
guandocumgue de rebus suis voluerint contrahese ebligare, id ratum sit in utroque foro in quowenerint

et sancte et inviolabiliter observetur. Quare iasanicum et ius Hispaniae corrigunt ius communagcedentes
pactis nudis omnibus actionem et obligationem emil quam illud negabat.’
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Third, he explains the emergence of this principleough the transformation of thes
communefter the model of canon law.

The assumption that theologians played an imporaletin the development of an
idea of ‘contractual freedom’ builds on previouaarship by eminent legal historians such
as Paolo Cappellini, Klaus-Peter Nanz, Robert Resgndames Gordley, Italo Birocchi and
Thomas Duve, They have shown that the moral thémbsgplayed a vital role in the
development of a so-called ‘general category oftremti*. Such a ‘general category of
contract’ is at odds with Roman contract law, whildminated legal thinking all through the
Middle Ages. Roman contract law did not universadigognize the principle that agreements
are enforceable by virtue of mutual agreement dloReman contract law accepted the
actionability on consensualist grounds alone onlyeigard to a limited set of contracts such
as sale, lease, mandate and partnership. Accotdingames Gordley, in particular, the
foundations for a modern, consensualist doctrineasitract in both civil and common law
jurisdiction were laid in the treatises of schalzssuch as Domingo de Soto, Luis de Molina
and Leonardus LessiusThey achieved a great synthesis of Aristoteliaiistic moral
principles and the medievalls communewhich led to the formulation of this ‘general
category of contract’.

In modern times, economic development is seenagutidamental rationale behind
‘freedom of contract. Therefore, if one asks for the reasons why acjpie of ‘freedom of
contract’ was gradually introduced in the sixteec#imtury, the obvious answer seems to be
‘for the sake of economic progress’. As a mattefagt, historians have already argued that
there is a connection between the rise of libe@nemic views in the early modern
scholastic writers and their profound engagemetit wontract law. For example, Paolo Prodi
adheres to the thesis that the moral theologitsahliure is a witness both to the rise of market

4 See P. CappelliniSulla formazione del moderno concetto di ‘dottripenerale del diritto’(a proposito di
Martin Lipp, De Bedeutung des Naturrechts fir die Ausbildung agemeinen Lehren des deutschen
Privatrechts [Schriften zur Rechtstheorie, 88], Berlin 198Quaderni fiorentini per la storia del pensiero
giuridico moderno, 10 (1981), p. 323-354; K.-P. kldbie Entstehung des allgemeinen Vertragsbegriff4 ém
bis 18. JahrhunderiBeitrédge zur neueren PrivatrechtsgeschichteM8lichen 1985, p. 135-148; R. Feenstra —
M. Ahsmann,Contract, aspecten van de begrippen contract entraotsvrijheid in historisch perspectjef
[Rechtshistorische Cahiers, 2], Deventer 198821%23; J. Gordley,The philosophical origins of modern
contract doctring Oxford 1991, p. 69-111; I. Birocchausa e categoria generale del contratto, Un proide
dogmatico nella cultura privatistica dell’eta modey; 1. Il cinquecentgl[ll Diritto nella Storia, 5], Torino 1997,
p. 203-269; Th. DuveKanonisches Recht und die Ausbildung allgemeinetragsliehren in der Spanischen
Spatscholastikin : O. Condorelli — F. Roumy — M. Schmoeckel §¢dDer Einfluss der Kanonistik auf die
Europaische Rechtskultur, Band 1: Zivil- und Zivdpessrecht, [Norm und Struktur, 37], Kéln-Weimarew
2009, p. 389-408.

® H. Dilcher, Der Typenzwang im mittelalterlichen Vertragsrectsitschrift fir Rechtsgeschichte der Savigny-
Stiftung, Rom. Abt., 77 (1960), p. 270-303. A startlaccount of Roman contract law can be obtairad f
reading any textbook on Roman law.

® Gordley, The philosophical origins of modern contract danérip. 3-4 and 69-71. For a critical assessment of
Gordley’s thesis, see I. Birocchi's review in Tiplhsift voor Rechtsgeschiedenis, 61 (1993), p. 132-TThe
argument has been extended to other fields of ferileav in J. GordleylFoundations of private law, property,
tort, contract, unjust enrichmen®xford 2006, critically reviewed by M. GraziadeiThe American Journal of
Comparative Law, 58 (2010), p. 477-486.

"P.A. ForiersEspaces de liberté en droit des contrars Les espaces de liberté en droit des affaésyinaire
organisé a I'occasion du %8nniversaire de la Commission Droit et Vie desaikéfs, Bruxelles 2007, p. 25-28.
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capitalism and to the birth of a general law of tcacf. He argues that new commercial
transactions which could not be captured undeh#aslings of the Roman body of legal texts,
the Corpus iuris civilis were regulated systematically for the first tinre the moral
theological literature. It remains to be seen ins thlissertation whether ‘economic
development’ effectively was the main driving forbehind theologians’ advocating a
principle of ‘contractual freedom.’

Research into the economic thought of the schokgstas blossomed over the past
decade$ Importantly, the idea of the market was incregisin ‘objectivized’ and
‘depersonalized’ in the moral theological liter&uof the second half of the sixteenth
century’. Studies show that the theologians valued econgmidence, the protection of
private property, and the pursuit of self-intetesthis claim is confirmed by careful reading
of the primary sources. A Jesuit such as Lugo détes commercial behavior that is driven
by economic prudencepfudentia oeconomidaand private gainspfivate commodg?®. In
other words, it is not improbable that the prineipf ‘freedom of contract’ is tied to a liberal
economic paradigm that also emerges in the worlsixteenth and seventeenth century
theologians. By and large, there was a decidebbrdil element inherent in both the economic
and legal theory espoused by the theologians. whks reflective of a more general liberal

® P. Prodi,Settimo non rubare, Furto e mercato nella storidl’@ecidente Bologna 2009, e.g. p. 237 and p.
246. See also Prodi’s concluding remarks in: D.dliaai — G. Todeschini — M. Varanini (eds.), Credé usura
fra teologia, diritto e amministrazione (sec. XK, [Collection de I'Ecole francaise de Rome, 34Boma
2005, p. 291-295.

° It would be impossible to give an exhaustive disthe research done in recent years on the ecanimight

of scholastics from the f2until and including the #6century. Major works include O.I. Langholiconomic
freedom in scholastic thoughtlistory of Political Economy, 14 (1982), p. 2683 O.l. LangholmEconomics

in the medieval schools, Wealth, exchange, valoeesmand usury according to the Paris theologicadiition,
1200-1350 [Studien und Texte zur Geistesgeschichte dessiiters, 29]Leiden 1992; F. Gomez Camacho,
Economia y filosofia moral, La formacién del pengarto econdmico europeo en la Escolastica espafiola
[Historia del pensamiento econémico, 1], Madrid 898. Piron,Parcours d'un intellectuel franciscain, d’'une
théologie vers une pensée sociale, 'oeuvre da@®idgan d'Olivi (ca. 1248-1298) et son traité Daentractibus
Paris 1999 [unpublished doct. diss. EHESS]; G. @esili, Il gioco e il peccato, economia e rischio nel tardo
Medioevg Bologna 2003.

9 0.1. Langholm, The legacy of scholasticism in economic thoughttededents of choice and power
Cambridge 1998, p. 99. This thesis has been coefirthrough a study of the case of the Merchanthafd®s in

W. Decock,Lessius and the breakdown of the scholastic pamadigurnal of the History of Economic Thought,
31 (2009), p. 57-78.

1 Cf. H. M. RobertsonAspects of the rise of economic individualism, ificism of Max Weber and his schpol
[Cambridge Studies in Economic History, 1], Cambed1933; W. WebelVirtschaftsethik am Vorabend des
Liberalismus, Hohepunkt und Abschluss der schaeleistin Wirtschaftsbetrachtung durch Ludwig Molina SJ
(1535-1600) [Schriften des Instituts fir christliche Soziadaenschaften der westfalischen Wilhelms-Universitat
Munster, 7], Munster 1959; A.A. ChafueRaith and liberty, the economic thought of the latholastics
Lanham 2003 [= slightly re-worked version of A.Ah&fuen,Christians for freedom, late-scholastic economics
San Francisco 1986]; M. N. Rothbardin Austrian perspective on the history of econothaught vol. 1:
Economic thought before Adam Smiftdershot — Brookfield 1995.

12 For a good illustration from the primary sourckemselves, see Juan de LuBe iustitia et iure Lugduni
1642, tom. 2, disp. 26, sect. 8, par. 2, num. 4337 : ‘Usus autem scientiae non est usus velcixan
potestatis, sed est actus prudentiae oeconomicae, @rdinatur ad privata commoda. Quare nullusiessus,
qguod in ea commoda ordinetur.” See also W. Decodk HallebeekPre-contractual duties to inform in early
modern scholasticisnTijdschrift voor Rechtsgeschiedenis, 78 (201089%133.
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atmospher€. Certainly in the first half of the seventeentinteey, this liberalism is apparent
also in the doctrine of moral probabilism, whichsaarimarily, albeit not exclusively, the
province of the Jesuits

However intriguing, the explication of the rise‘fsteedom of contract’ in terms of the
concomitant rise of a liberal economic paradigmasthe immediate goal of this dissertation.
There are certainly parallels between both phenamget this dissertation concentrates on
the argumentations developed by theologians themséb advocate ‘freedom of contrdet’

It turns out that their explicit reasoning religgon religious and juristic arguments much
more than upon economic policy considerations. dréition of this dissertation is to reveal

the explications given by theologians themselvegHteir advocating ‘contractual freedom’.

These religious and juristic arguments merit aibent because they are likely to be
highlighted less than the economic factors thatewerdoubtedly also at play. The internal,
theological logic on which their argumentation esli grants us a better insight into the
idiosyncratic nature of the theologians’ enterpriséurns out that theologians were primarily
concerned with the salvation of souls.

Onate’s statement on the restoration of ‘freedontaitract’ clearly indicates that
moral theologians’ defense of ‘freedom of contrast’'not wholly identical with modern
versions of it. Ofate starts from a different logModern conceptions of ‘freedom of
contract’ are structured around the philosophy tpavate markets are the economic
institutions which are best fit for the purposetioé efficient allocation of scarce goods and
serviced®. ‘Freedom of contract’ is then seen as the appatpruridical framework for
supporting this economic paradigm. However, whaat®iprimarily cares about is finding the
juridical principle that best fosters peace and ah@omfort. This logic approximates the
canonical understanding of freeddmit is the freedom to develop virtuousness, toresp
moral responsibility, and to strengthen mutual ttraimongst human beings. Moreover, the
moral theologians shared with the canonists a confm the salvation of the soutyra
animarum), which has nearly disappeared in modern times.

13 F. Carpintero Benitet,0s escolasticos espafioles en los inicios deldili®mo politico y juridicoRevista de
estudios histdrico-juridicos, 25 (2003), p. 341-373

4 See Ph. SchmitRrobabilismus — das jesuitischste der MoralsysteimeM. Sievernich — G. Switek (eds.),
Ignatianisch, Eigenart und Methode der Gesellscha$u, Freiburg-Basel-Wien 1990), p. 354-368; ahd P
Schmitz,Kasuistik, Ein wiederentdecktes Kapitel der Jesuiteral Theologie und Philosophie, 67 (1992), p.
29-59. Probabilism will be discussed in the nexbr.

> H. Fleischer, Informationsasymmetrie im Vertragsrecht, eine reebtgleichende und interdisziplinare
Abhandlung zu Reichweite und Grenzen vertragsssidzogener Aufklarungspflichtedinchen 2001, p. 46.
An example of the interdisciplinary approach whistrecommended by Fleischer is offered by L. Badtie
legal and scholastic roots of Leonardus Lessiugsnemic thought[Leuven Centre for Economic Studies.
Discussion Papers], Leuven 1999, a slightly extdnekrsion of which has been published as L. BaBig,
rechtlichen und scholastischen Wurzeln des okorabrais Denkens van Leonardus Lessius B. Schefold
(ed.), Leonardus LessiusDe iustitia et iure Vademecum zu einem Klassiker der Spatscholastisch
Wirtschaftsanalyse, [Klassiker der Nationalokondnidisseldorf 1999, p. 39-61.

'8 For a critical analysis of this paradigm, see Mikbilcock, The limits of freedom of contracgEambridge
Mass. 1993, p. 1-22, a book which is itself subfectritical assessment in F. Pari8ijtonomy and private
ordering in contract lawEuropean Journal of Law and Economics, 1 (19943,13-227.

7 As described by R.H. HelmholZhe spirit of classical canon lguithens (Ga.) — London 1996, p. 49.
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From a historiographical point of view, theologiaosntract doctrines have not only
been studied for their own sdfkeMuch more frequently, they have received atteniiothe
context of scholarship on ‘modern’ natural lawysush as Hugo Grotius (1583-16%5)This
is hardly surprising. The legal norms and concedpigloped in the theological tradition were
then adopted by the natural lawyers of the sevattieand eighteenth centuries. Therefore, it
will be a constant concern in this dissertationineestigate how theologians’ theories of
contract left their mark on Hugo Grotius. In theegyof allegedly ‘modern’ natural lawyers
such as Grotius, contract remained to play therakmble it had gotten in the moral
theological tradition as the principal tool for thegulation of all human affairs, including
international relations and the relations betwd#nems and the public authoritf@s

The assumption of this dissertation implies thadera contract law is indebted to
theologians. The history of substantive doctrinéspovate law — which are currently
undergoing a process dint-staatlichung— can be understood also as a history whichestart

18|, Birocchi, Saggi sulla formazione storica della categoria gatedel contratto Cagliari 1988, p. 36-41; J.
Gordley, The philosophical origins of modern contract dooyi p. 69-111; Birocchi,Causa e categoria
generale del contrattq. 203-269; A. Guzman Britd,a doctrina de Luis de Molina sobra la causa contrel,

in : A. Guzman BritoNegocio, contrato y causa en la tradicion del daeeuropeo e iberoamericandavarra
2005, p. 407-439; H. Rodriguez Penelftica y sistematica del contrato en el siglo de,oka obra de
Francisco Garcia en su contexto juridico-mgr@Collecion de pensamiento medieval y renacenti8fy,
Pamplona 2007, p. 69-121; Th. Du¥@nonisches Recht und die Aushildung allgemeinetragslehren in der
Spanischen Spatscholastik 389-408.

19 E.g. H. Thieme Natirliches Privatrecht und Spétscholastik : H. Thieme (ed.), Ideengeschichte und
Rechtsgeschichte, Gesammelte Schriften, Band dksffaungen zur neueren Privatrechtsgeschichte K2t
Wien 1986 [1953], p. 871-908 ; M. DiesselhoBig Lehre des Hugo Grotius vom Verspreghi@orschungen
zur neueren Privatrechtsgeschichte, 6], Koln-Gg59, passim; F. Wieacker,Privatrechtsgeschichte der
Neuzeit unter besonderer Berlicksichtigung der dbets EntwicklungGéttingen 1967, p. 293-297; R. Feenstra,
De oorsprong van Hugo de Groot's leer over de dmgliin: L. Jacob (ed.), Met eerbiedigende werking,
opstellen aangeboden aan Prof. Mr. L.J. HijmansdemBergh, Deventer 1971, p. 87-101; H. Thie@e'est
ce que nous, les juristes, devons a la Secondesicple espagnole t: P. Grossi (ed.), La seconda scolastica
nella formazione del diritto privato moderno, [Restoria del pensiero giuridico moderno, 1], Mdat973, p.
7-22 ; R. Feenstrd,’influence de la Scolastique espagnole sur Groguasdroit privé, Quelques expériences
dans des questions de fond et de forme, concenmaimment les doctrines de I'erreur et de I'enrgs@ment
sans causen : P. Grossi (ed.), La seconda scolastica rietimazione del diritto privato moderno, [Per lar&
del pensiero giuridico moderno, 1], Milano 19733p7-402, reprinted in higata iuris romanj Leiden 1974, p.
338-363 ; R. Feenstrémpossibilitas and clausula rebus sic stantibusn8aspects of frustration of contract in
continental legal history up to Grotiug : A. Watson (ed.), Daube noster. Essays inalLégstory for David
Daube, Edinburgh-London 1974, p. 77-104, reprintechis Fata iuris romanj Leiden 1974, p. 364-391;
Cappellini, Sulla formazione del moderno concetto di ‘dottrigenerale del diritto’ p. 323-354; NanzDie
Entstehung des allgemeinen Vertragsbegriffs imki$.18. Jahrhundertp. 135-148; Feenstra — Ahsmann,
Contract p. 19-23; J. GordleyNatural law origins of the common law of contraict J. Barton (ed.), Towards a
general law of contract, [Comparative studies intc@ntal and Anglo-American legal history, 8], Ber1990,

p. 367-465; A. Sommalutonomia privata e struttura del consenso contra, aspetti storico-comparativi di
una vicenda concettuglgProblemi di diritto comparato, 4], Milano 2000, 71-73; M.J. SchermaieDie
Bestimmung des wesentlichen Irrtums von den Glossatbis zum BGPB [Forschungen zur neueren
Privatrechtsgeschichte, 29], Wien-Kdln-Weimar 2000124-143; R. Feenstr&yotius’ doctrine of liability for
negligence, Its origins and its influence in clailv countries until modern codificationis: E.J.H. Schrage (ed.),
Negligence, The comparative legal history of the & torts, [Comparative Studies in Continental ardylo-
American Legal History, 22], Berlin 2001, p. 129217

% R. ZimmermannThe law of obligations, Roman foundations of thdlian tradition, Cape Town — Wetton —
Johannesburg 1990, p. 544.
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with the Ver-staatlichungin modern times of doctrines originally developeyl actors other
than the Stafé. It appears that those actors were not only lehjmests of the medievals
commune They were also moral theologians of subsequentudes who transformed the
civilian tradition. They belonged to an institutjotne Roman Catholic Church, which, for
centuries, vied for normative power with the secalathorities. In Prodi’'s historical analysis,
the State emerged as the winner from this intenseepstruggle with the Church, but, in the
process, absorbed a lot of the normative structwtgsh had been developed by the moral
theologian&. If it is permitted to employ the language of camp law, the temporal
authority launched a ‘reverse take-over’ effort oig spiritual assailant, defending its body
through the acquisition, at least in part, of thel f its rivaf*,

1.2 Research design

The rise of a principle of ‘freedom of contract’ imeological literature of the early modern
period will be analyzed in three steps. First,éheounter between the legal tradition and the
moral theological tradition will be contextualizedkecond, the rise of ‘freedom of contract’ as
a principle will be explained. Third, the natunaglitical, and moral limits to the principle of
‘contractual freedom’ will be explored. Sometimbsde limitations are expressly mentioned
by the theologians, sometimes they are implicthigir discussions of specific cases.

We will first highlight the background of the theglans’ involvement with contract
law in chapter 2. This effort to contextualize tloggans’ reflections on contracts will lead to
a deeper historical understanding of the rise oéeflom of contract.’ The profound
differences between the legal cultures of the padtthose of the present will appear almost
immediately. Moral theologians’ grappling with coadts was possible because they lived in
a society that was far less secularized than isdlse in modern Western States. The political
context was one of religious and secular autharitigaling for normative power. The
juridical context was one of legal pluralism and frarallel existence of a variety of tribunals
and enforcement mechanisms. The anthropologicaid@ations upon which the theologians’
jurisprudence rested was characterized by a dicahsew of man. Individual citizens
believed they were composed not only of a bodyatsd of a soul. Presumably, the seminal
encounter between moral theology and contract lasvaimost completely disappeared from
historical accounts of private law, precisely besauhese contextual elements have
completely changed.

2L R. Zimmermann (ed.)Globalisierung und Entstaatlichung des Rechtsilb@iad II: Nichtstaatliches
Privatrecht, Geltung und GenegsEiibingen 2008, p. vi.

22p. ProdiEine Geschichte der Gerechtigkeit, Vom Recht Gaties modernen Rechtsstalliinchen 2003, p.
270: ‘Der Kampf, der in der ersten Hélfte des 1&hrunderts ausgefochten wird, findet sowohl in den
katholischen wie in den reformierten Landern alsnigdum die Errichtung eines juristischen Systerast,stlas

in gewisser Weise alternative oder in Dialektik zpolitischen System steht. Dass der Staat ab deitew
Halfte des Jahrhunderts als Sieger aus diesem iKbhérvorgeht und versucht, das neue Recht dessSens

in seine Machtapparate aufzunehmen, ist erwiesghiah werde nicht darauf zuriickkommen.’

% The metaphor is borrowed from K. Geelte het vennootschapsrecht zich met een reverse daér
verweert tegen een overnamepoging door het ‘belirese de juiste prijs’in: Syntheses de droit bancaire et
financier, Liber amicorum André Bruyneel, Bruxell&308, p. 452.
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It is important to point out the differences betweake past and the present. Yet at the
end of the day, the legal historian is called upmmpresent the results of his research in a
language that can be understood by scholars frber gpecializations within the field of law
and beyontf. In this sense, ‘freedom of contract’ is a stayfpoint which not only offers a
legitimate perspective on early modern scholastistract doctrine. It also resonates with
jurists of the twenty-first century. Moreover, tbencept ‘freedom of contract’ allows one to
organize a vast and complex literature around @méral idea without doing injustice to the
sources. Concretely, we will first show in cha@@drow theologians developed a general law
of contract centered around the notions of freeddhe will and mutual consent.
Subsequently, this book will examine the limitgh principle in chapters 4 through 7. More
specifically, we will assess to what extent ‘freedof contract’ was thought to be constrained
through the vices of the will, formality requiremsgiby the State, moral turpitude, and justice
in exchang®.

To begin with, the ‘natural’ limitations to ‘conttual liberty’ will be assessed in
chapter 4. The moral theologians reorganizedubecommuneradition on contracts around
the meeting of individual wills as the natural, eesary and sufficient cause to create
contractual obligation. Therefore, it is only natuio find that the so-called ‘vices of the will’
are treated as the first possible impediment getdiom of contract’. Next, chapter 5 discusses
the ‘formal’ limitations to ‘freedom of contractAlthough individual citizens have the power
to create any natural obligation they want throaghtract, the public authorities can decide
to put a brake on this natural liberty for the sakéhe common good. This political limitation
of ‘contractual freedom’ occurs through the impiositof form or solemnity requirements.
Chapter 6 treats the frustration of ‘freedom oftcact’ on moral ground& One might expect
that the moral restraints on the contracting pgréeitonomy were of particular relevance to
moral theologians. Lastly, chapter 7 explicates iimpact of fairness in exchange or
commutative justice on ‘freedom of contract’.

A couple of preliminary warnings are needed befsescan go on. They have to do
with the basic methodological assumption that legdtures and legal institutions change all
the time. In particular, legal historians share canmitment to the proposition that legal
concepts and institutions change over fim&@hey have an innate tendency, therefore, to
resist easy generalizations and naive conceptugadmgies. While the development of legal
thought cannot be fully grasped without a profowshsitivity for the autonomy and the
technicalities of the legal system, it does notrelytreveal its secrets unless it is seen also as

24 0On the need to foster the dialogue between themgdblic community and highly professional histati
scholarship, see R. van Caenegh€@iig and the humanities, Alma Mater and prodigahs® in : L. Milis et al.

(eds.), Law, History, the Low Countries and EuropeC. Van Caeneghem, London-Rio Grande 1994, {3527
% This operational scheme is indebted to the framkvior identifying and evaluating contract theorias
proposed in S.A. SmitlGontract theory Oxford 2004.

% These limitations are called ‘substantial’ afteni®h, Contract theoryp. 245-268.

" Ch. Donahue, JrA crisis of law? Reflections on the Church and ldwe over the centuriesThe Jurist 65
(2005), p. 3.
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the product of particular and changing historicaitext$®. Sound legal historical scholarship,
then, needs both more history and more*faim light of these caveats, this book refuses to
offer a teleological account of the history of thevelopment of ‘freedom of contract’ from
the Romans to the present, as if history reactsedatural endpoint in today’s codified legal
systems.

A further preliminary remark derives from Michel deault's (1926-1984) warning
that all continuity in concepts is but appar&nit pertains to the elusive genius of the law of
obligations to be in constant movement and stibgkeip the appearance of stability. This
especially true for the ‘law of contratt’ Today, the history of contract law is usuallyubht
of as the history of Roman contract law. Yet thsavis in no small measure the fruit of the
genius of the nineteenth and twenteenth centuryd@aist movements, which included
eminent legal historians such as Savigny, Vinodgifagmd Koschakef. Their erudite
attempts at recovering the law of Rome in its amc@ medieval form and giving it an
appropriate, systematic structure have turnedmbetboth impressive and extremely useful.
However, it should be remembered that they semve@tactical purposes of their time in the
first placé®. To be sure, the texts of Roman law have provitiecbasis for Western thinking
about obligations and contracts, but they were oeked for many ages by many clever men
coming from many different contexts before theyrgually reached modern man in their
systematic form.

The law of contract has not come down to us inftmen of a refurbished piece of
static legal architecture from Rome. Throughout dhges, the written sources of the terrific
outburst of juristic activity in ancient Rome hadween re-created in the image of the needs of

%8 N. Jansen:Tief ist der Brunnen der Vergangenheit’, Funktidiethode und Ausgangspunkt historischer
Fragestellungen in der Privatrechtsdogmatfleitschrift fir neuere Rechtsgeschichte, 27 (2005227.

%9 See the plea for a renewed paradigm in the hisjaaphy of law which values both an increased opssio
the intrinsic technicality of law and the contextsansitivity going with a profound historical cansusness in
E. Conte Diritto comune, Storia e storiografia di un sistemimamicg Bologna 2009, p. 40-42. A similar call
for the increased complementary of both disciplines be derived from S. LepsiuRechtsgeschichte und
allgemeine Geschichtswissenschaft, Zur Wahrnehmaingr Differenz bei den Historikern Burgdorf und
Zwierlein, Zeitschrift fir neuere Rechtsgeschichte, 27 (2005304-310.

%0 M. FoucaultLes mots et les choses, Une archéologie des ssidnmeainesParis 1966, preface.
%1 J.-L. Gazzanigad)omat et Pothier, Le contrat & la fin de I'Ancieéd®me Droits, 12 (1990), p. 37-38.

% There is no need to try to emulate Francesco €algespectful yet oft-repeated critique of thgale
historical method and the ideological motives uhdeg the work of these eminent jurists; cf. thesfichapter
(Tradizione e critica metodologig@f hisIntroduzione al diritto comuneMilano 1951, p. 3-30, anidlproblema
storico del diritto comune e i suoi riflessi mettmlyici nella storiografia giuridica europeain: Storicita del
diritto, [Civilta del diritto, 15], Milano 1966, p205-226 [originally published in Archives d’histeidu droit
oriental, Revue internationale des droits de I'4uiié, 2 (1953), p. 441-463].

% For a compelling reflection on the contextual edeis that help to explain the use of Roman lawwsiean
ius communeafter the second world war, particularly in therkv@f Paul Koschaker, see M. StolleiEhe
influence of ‘ius commune’ in Germany in the earlpdern period on the rise of the modern st®Revista
internazionale di diritto comune, 11 (2000), p. 285, especially the introduction. A detailed as@éyof the
fascinating attempt by the nineteenth century Peiigte to develop a systematic science of law enbidisis of
Roman categories for the purpose of unifying paviatw in the German areas, see the two-volume atdnd
work by P. CappelliniSystema iurig[Per la storia del pensiero giuridico modernc 197, Milano 1984-5.
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the timé”. For example, in the West, the law of Rome wabkaged by its medieval heirs, the
civilians, from the 19 century onwards. In this regard, one should insfst the
transformations which the Roman law of Antiquitydenwent during medieval and early
modern times need not be regarded as repugnans fofrdegeneration. Francesco Calasso
(1904-1965), the father of post-second World Watidh legal historical scholarship, has
warned against overly negative assessments of Rdmanin its medieval form. The
conception of the pure and original Roman law ikaé#ous. Calasso invites us to see
medieval Roman law as a vivid witness to the dyaanid variegated life which Roman law
has lived until toda¥.

Roman law lived one of its most intense, prolongedl productive stages by
participating in the rich life of the Church. Nairprisingly, the Church is famously said to
live by virtue of Roman lawHcclesia vivit lege roman¥. There is a general consensus that
the seeds for a profound transformation of contiegtwere sown by the canon lawyers. One
should not underestimate, though, the impact ofdbelogy oflaicité that spread along with
the Code Napoléorand the repression of tlaacien régimenot only on the actual, battered
relationship between State and Church, but inelitatso on legal historical scholarsfip
The Roman law of Antiquity has often been artifigisstripped of its religious, as well as its
philosophical, conteff. Textbooks often do not fail to mention the cdmition of canon law

% See H.J. Berman — Ch. J Reid, &oman law in Europe and the ius commune, A histbogerview with
emphasis on the new legal science of the sixteeetfiury Syracuse Journal of International Law and
Commerce, 20 (1994), p. 1-2, and L. WaelkeZisjum causa, handboek Romeins rettuven 2008, p. 379-
382.

% F. calassoDiritto volgare, diritti romanzi, diritto comunein: Atti del congresso internazionale di diritto
Romano e storia del diritto, 2, Milano 1951, p. 3TBe argument has been taken up afresh by Ema@oeie
with critical observations on the ideological prggasitions that have often underlied legal histdrgcholarship
over the last two centuries; @toria interna e storia esterna, Il diritto medié¥aa Francesco Calasso alla fine
del XX secolpRivista internazionale di diritto comune, 17 (8D0. 299-322.

% J. Gaudemet, e droit au service de la pastorale (Décret de @mat C. XVI, g. 3)in: Formation du droit
canonique et gouvernement de I'Eglise de I'Antiguit’Age classique, Recueil d’articles, Strasbo208, p.
339-340 [= reprint fronBocieta, istituzioni, spiritualita, Studi in onodé Cinzio Violante Spoleto 1994, p. 409-
422]. The same author has bequeathed us an inlalaglele on the impact of Roman law on the e&hurch
fathers; cf. J. Gaudemdt,apport du droit romain a la patristique latine d¥e siécle in: Formation du droit
canonique et gouvernement de I'Eglise de I'Antiguit’Age classique, Recueil d’articles, Strasbo20§8, p.
41-54 [= reprint fromLes transformations de la société chrétienne au $ibzle, Miscellanea historiae
ecclesiasticag[Bibliothéque de la Revue d’'Histoire Ecclésiaség67], Louvain-la-Neuve 1983, p. 165-181.

3" The dazzling impact of the strict division of ®taand Church today on legal historical scholarship
highlighted in G. DolezalekThe moral theologians’ doctrine of restitution aitsl juridification in the sixteenth
and seventeenth centurjes: T.W. Bennett e.a. (ed.), Acta Juridica, EssayHonour of Wouter de Vos, Cape
Town-Wetton-Johannesburg 1992, p. 104-105. Theurapin legal culture brought about by the French
Revolution is aptly described in J.-M. Carbaddanuel d’introduction historique au droiParis 2007 p. 241-
300.

¥ Reacting against what it calls ‘the biased viendttRoman law was the first ‘autonomous legal smérthe
forthcoming book edited by professor Olga Telleganperus,Law and religion in the Roman Republic
Boston-Leiden 2011 highlights the profoundly redigé dimension to Roman legal thought and practic@.
Winkel, for his part, has recently highlighted #hestotelian influence on Gaius’ outline of the Ramsystem of
obligations; cf.Alcune osservazioni sulla classificazione delleligfazioni e sui contratti nominati nel diritto
romangq in: M. Talamanca (ed.), Bullettino dell'Institutth Diritto Romano ‘Vittoria Scialoja’, Illa serieClll-
CIV (2000-2001), Milano 2009, p. 51-66. | am grateto professor Winkel for drawing my attention ttas
article.
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to the development of contract law. But in suchianses, canon law is limited to a relatively
tiny segment in its complex history, namely thecatled ‘classical’ period of canon law
roughly between 1140 and 1288Moreover, the contribution by the theologianshe same
field has been eclipsed almost completely, pertiaygsto the quite pardonable tendency of
the mind to project the secular tendencies of tksgnt onto the past.

From these preliminary remarks it will be cleartttias dissertation does not purport
to enter into debates provoked by sweeping statenseich as Henry Sumner Maine’s dictum
that the movement of progressive societies is fetatus to contratt We are reluctant to
subscribe to the Enlightenment proposition thatonyscan be understood in terms of linear
progress. Much less do we wish to apply conclustaken from observed changes in legal
doctrine in the early modern period to the histofythe construction of social relations in
modern time¥. The ‘labor question’ formed the context for ttembus American jurist
Roscoe Pound’s (1870-1964) scathing critique ofefltom of contract. Yet the labor
question is clearly not the background against whice moral theologians promoted
‘freedom of contract’, The victory déissez-fairecapitalism also postdates the writings of the
moral theologians, even though capitalism’s martltamquest may have begun precisely
during their lifetime.

1.3 Selection of sources

The focus of this dissertation lies on texts — tednLatin sources composed by Catholic
moral theologians and canon lawyers roughly betwEs00 and 1650. One should keep in
mind that there is an abundant Catholic theologitafature on contracts written in the
vernacular, but those sources have not been entplorethe present study, except for
occasional references to Tomas de Mercado (c. 1536¥°. By the same token, the

39 Specialists are increasingly calling for more epth studies of the canon law in later periods, g
Condorelli, Il diritto canonico nel tardo Medioevo, Secoli X¥X, Appunti per una discussign®ivista
internazionale di diritto comune, 19 (2008), p. 263 .

4 H. Sumner MaineAncient law, its connections with the early histofysociety and its relation to modern
ideas London 1883 p. 168-170, also cited in R. Feenstra — M. Ahsm@ontract p. 61-63, num. 43.

“! The modern debates in France about ‘liberal’ \@rsore ‘socially responsable’ accounts of contfastare
aptly summarized in D. Deroussitistoire du droit des obligationg?aris 2007, p. 485-506. An elaborate study
on the subject is offered by V. Ranolilautonomie de la volonté, naissance et évolutian doncept[Travaux

et recherches de I'Université de droit, d'éconaghie sciences sociales de Paris, Série sciergtesidpies, 12],
Paris 1980. For the Anglo-Saxon world, see P. $/aft The rise and fall of ‘freedom of contractOxford
1979. On the difference in scope between contempadlebates and the moral theologians’ conceptuaizaf
‘freedom of contract’, see W. Decoclesuit freedom of contractijdschrift voor Rechtsgeschiedenis, 77
(2009), p. 457-458, and W. Decodkeedom, The legacy of early modern scholasticsiwontract law in: D.
Heirbaut — X. Rousseaux — A.A. Wijffels (eds.), tdise du droit et de la justice, Une nouvelle gatién de
recherches / Justitie-en rechtsgeschiedenis, Eenwei onderzoeksgeneratie, Louvain-la-Neuve 200238-
245,

“2R. PoundLiberty of contractYale Law Journal, 18 (1909), p. 454-487.

43 0On Mercado, see A. Botero Bernahalisis de la obra ‘Suma de tratos y contratos’ Beminico Tomas de
Mercadq in: A. Botero Bernal (ed.), Diagndstico de lacetia del derecho en Colombia y otros ensayos,
Medellin 2003, p. 128-192. References to the simtteeentury literature on contracts in Spanishcanetained,
amongst others, in BirocchlGausa e categoria generale del contrapo228-238, and Duv&anonisches Recht
und die Ausbildung allgemeiner Vertragslehren i &panischen Spatscholastig. 389-408. See also |.
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elaborations on contract law in protestant morabkbgical literature fall outside the scope of
this dissertation. References to the work of @wi$ such as Matthias van Wezenbeke (1531-
1586) and Antonio GOmez emerge occasionaly.

The appropriateness of the terms ‘late scholastic{Spatscholastik*, ‘late medieval
scholasticisnt®, or ‘second scholasticismsé¢conda scolastig®, which are often employed
to designate the moral theologians of the early enogberiod, is subject to endless deHate
Therefore, we have tried to avoid their use. Is thssertation the terms ‘(moral) theologians’
and ‘early modern scholastics’ will be preferredEnglish variants orSpatscholastikand
seconda scolasticarhere are both substantive and pragmatic reakonthis preference.
Scholasticism can be succinctly defined as a metiti@dtademic research chiefly inspired by
Aristotelian logic. It begins with the rise of thaiversities in the twelfth century and it
continues on in sundry forms until the twentietmtoey*®. Jurists as well as theologians
applied scholasticism as a method of systematitedting a particular subjéét Therefore,
by circumscribing thedoctoreswhom we will encounter in this dissertation as ralo
theologians’ rather than as ‘scholastics’, the argot gains in precision. If the term
‘scholasticism’ is nevertheless preferred, theis i@ppropriate to limit it on a chronological
basis by adding the adjective ‘early modern’, tsigeate the phase of scholasticism between
approximately 1500 and 1650.

Even allowing for the aforementioned limitationgtttare inherent in the selection of
the sources, the mass of available material remamasmous in volume and formidable in
nature. Almost desperate, Karl Friedrich Staudlin6l-1826) confessed that a historian loses

Zorroza — H. Rodriguez-Penelas (ed&)ancisco Garcia, Tratado utilisimo y muy genera tbdos los
contratos (1583)[Collecion de pensamiento medieval y renacentidh Pamplona 2003.

4 E.g. F. Grunert — K. Seelmann (ed®)e Ordnung der Praxis, Neue Studien zur Spanis@ttscholastik
[Frihe Neuzeit, 68], Tubingen 2001

5 E.g. J.H. BurnsScholasticism, Survival and reviyah: J.H. Burns — M. Goldie (eds.), The Cambridigtory
of political thought, 1450-1700, Cambridge e.a. 1,98 132-133.

46 E.g. A. Ghisalberti (ed.)Dalla prima alla seconda scolastica, Paradigmi equesi storiografici Bologna
2000.

4" For a critical discussion of the variegated catiegothat are being used, amongst which figure also
‘Renaissance Aristotelianism’, ‘Baroque scholastiti and ‘post-Tridentine scholasticism’, see Mrlivesi, A
man, an age, a bookn: M. Forlivesi (ed.), Rem in seipsa cernereg@aul pensiero filosofico di Bartolomeo
Mastri (1602-1673), Atti del Convegno di studi pensiero filosofico di Bartolomeo Mastri da Meld¢l&02-
1673), Meldola-Bertinoro, 20-22 settembre 2002, dvad2006, p. 98-114. As the title of his contributi
indicates, Jacob Schmutz proposes to use the terodern scholasticism’ to indicate the theologicad a
philosophical writings, associated with the ‘schgdobf the sixteenth and the subsequent centucie®ulletin

de scolastique moderr{t), Revue thomiste, 100 (2000), p. 276-277.

“8 For an elaborated historical semantic analysth@term ‘scholasticism’, see R. Quin&gholastica, Storia di
un concettp[Subsidia Mediaevalia Patavina, 2], Padova 2001.

49 The tremendous influence of scholastic logic om mhedievalius communés the subject of a compelling
study by A. ErreraThe role of logic in the legal science of the gitsss and commentators, Distinction,
dialectical syllogism, and apodictic syllogism, lmestigation into the epistemological roots ofdegcience in

the late Middle Agesin: A. Padovani — P. Stein (eds.), The juristiilgsophy of law from Rome to the
seventeenth century, [A treatise of legal philosapygl general jurisprudence, 7], Dordrecht 200799155. For

a less recent contribution, see A. Van Hdve,oorsprong van de kerkelijke rechtswetenschageescholastiek
[Mededeelingen van de Koninklijke Vlaamsche Acaderwor Wetenschappen, Letteren en Schoone Kunsten
van Belgié, Klasse der Letteren, Jaargang 6, NAwerpen-Utrecht 1946.
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heart when confronted with the complex and nuatiéecture of the myriad Catholic moral
theologians of the early modern periddndeed, the fact that the sources are so volumsino
might explain why the history of the legal teachira the Catholic moral theologians has not
yet been writtetf. Another possible factor in this neglect is tteagditionally, the Catholic
moral theological contribution to the history oiMdnas been repressed both from within and
from outside of the Catholic Church. Needless tg, she Jesuits, who are among the
strongest advocates of the symbiosis of law andalityrhave been under attack both from
without and from within the Catholic ChuréhAlso, it has been submitted that the struggle
between Protestantism and Catholicism, certainlgnduthe GermarKulturkampf (1871-
1878) might have favored a bias against recognitingCatholic legacy to juristic thought

The focus on the Catholic tradition is not meandeémy the profound influence of
Protestant movements on the development of legaigiit. Sixteenth-century jurists with a
Calvinist or Lutheran background have made fundaahezontributions to several fields of
law®*. Philip Melanchton (1497-1560) and John Calvin08:4564) are but two of the most
famous exampléd Generally speaking, though, there is clear e\ddethat the reformed
theologians understood the distinction betweendad morality in much stronger terms than
the ‘followers of the Pope’p@pistag. Hence, reformed moral theology appears to behmuc
less juridical in nature than the confessionalrditere written by Catholics. In particular,
Puritan ethics was inspired by high-minded devaidnerature rather than technical legal
argumentatiorf. Indeed, the alienation between law and moralibe strict separation

®0 Karl Friedrich StaudlinGeschichte der christlichen Moral seit dem Wiedéehnen der Wissenschaften
[Geschichte der Kiinste und Wissenschaften, 2],iGith 1808, p. 441.

L But this can quickly change, if historical schelip in canon law is anything to go by. Compare
Ch. Donahue, Jr\Why the history of canon law is not writtdrondon 1986, and the response to it hardly a
decade later: J. Brundaddedieval canon lapondon-New York 1995.

2. 3. Knebel, Wille, Wirfel und Wahrscheinlichkeit, Das Systenn oeralischen Notwendigkeit in der
JesuitenscholastjjParadeigmata, 21], Hamburg 2000, p. 20-24; Hle@éer, Anti-jezuitisme in de Zuidelijke
Nederlanden (1542-1773)rajecta, 16 (2007), p. 30-50; P.-A. Fabre — Cairkl (eds.),Les Antijésuites,
Discours, figures et lieux de I'antijésuitisme édbque moderné&ennes 2010.

%3 We are grateful to Prof. Dr. Joachim Riickert fus tsuggestion, which merits further investigatibat goes
beyond the scope of this doctorate. From the paainione against theapistaeamong natural lawyers such as
Christian Thomasius, as will be seen infra (e.g3), one may infer that this historiographicaligtfle has been
raging on for at least three centuries.

* E.g. M. SchmoeckeDas Gesetz Gottes als Ausgangspunkt christlicheikEZu calvinistischen Traditionen
des 16. Jh.s im Hinblick auf ihre rechtshistoris&elevanzin: lus commune, 25 (1998), p. 347-366; J. Witte,
Jr., Law and Protestantism, The legal teachings of ththéran ReformatignCambridge 2002; H.J. Berman,
Law and revolution Il, The impact of the Protest&@formations on the Western legal traditic@@ambridge
Mass. 2003 (with an emphasis on Lutheran legal opbpphy); Ch. Strohm,Calvinismus und Recht,
Weltanschaulich-konfessionelle Aspekte im Werkrmaéater Juristen in der Frihen NeuzejSpatmittelalter,
Humanismus, Reformation, 42], Tubingen 2008.

%5 Among the vast, recent secondary literature owiGasee H.J. Selderhuis (edQalvin HandbuchTiibingen
2008 and B. PitkinCalvin’s mosaic harmony, Biblical exegesis and yanlodern legal historyThe Sixteenth
Century Journal, 41 (2010), p. 441-466; on Melamchsee |. Deflers.ex und Ordo, Eine rechtshistorische
Untersuchung der Rechtsauffassung Melanchti@chriften zur Rechtsgeschichte, 121], Berlin200

% J.F. KeenanWas William Perkins’ ‘Whole treatise of cases ohsmence’ casuistry? Hermeneutics and
British practical divinity in: H.E. Braun — E. Vallance (eds.), Contextsofiscience in early modern Europe,
1500-1700, Basingstoke 2004, p. 17. On Reformedhtbeology, see also C. Selznkes forges des philistins,
La problématique d'une casuistique réformée en dtegle de William Perkins a Jeremy Taylor: S. Boarini
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between the realms of the jurists and the theohsgiand the rise of the modern State would
perhaps not have occurred if Luther had not con@eithe legalistic outlook of medieval
Christian morality in the first place. This epockaknt will be discussed in chapter 3.

From a methodological point of view, priority hasem given to the study of the
Antwerp-born Jesuit Leonard Lessius (1554-1623k THird section of the second book of
his On justice and righ{De iustitia et iur¢ is entirely dedicated to contract [HwLessius is
one of the foremost representatives of scholastcahtheology in the early modern period
outside of the Iberian peninstfiaHis profound influence on the history of contrit has
been confirmed by all of the abovementioned expirtshe field®. The first edition of
Lessius’ treatise was published in 1605 with JohasiMs in Louvaiff. In terms of
chronology, this means that Lessius is an intergsstarting point for yet another reason.
First, the evolution of early modern scholastictcact doctrine during the sixteenth century,
mainly in Spain, is already integrated in his woBlecond, Lessius’ treatise in turn inspired
Hugo Grotius'The right of war and peag®e iure belli ac pacis which was published only
twenty years after the first edition of Lessi@n justice and rightAlso, other Jesuit writers
of the first half of the seventeenth century, sashthe aforementioned Juan de Lugo and
Pedro de Ofate, drew heavily on Lessius.

The initial, methodological concentration on Lessas the main gateway to the much
larger volume of moral theological literature omtracts has had a couple of consequences.
First, Lessius runs as a ‘red thread’ through fthe chapters. The selection of other jurists
and theologians has been largely, if not exclugjvedsed on their relevance for gaining a
better understanding of the argumentation in Le&S5iurhis has not prevented us from

(ed.), La casuistique classique, genése, formegnire Saint-Etienne 2009, p. 73-86; M. Wisse —9drot — W.
Otten (eds.)Scholasticism reformed, essays in honour of Willewan Asselt{Studies in theology and religion,
14], Leiden-Boston 2010.

" For further discussion, see chapter 2. What fadlésva preliminary overview of the titles of theapkers in
Lessius,De iustitia et iure ceterisque virtutibus cardirtalis Antverpiae 1621, lib. 2, sect. B¢ contractibuk

17. De contractibus in genere; 18. De promissidngoaatione; 19. De testamentis et legatis; 20nidéuo et
usura; 21. De emptione et venditione; 22. De cerssiB3. De cambiis; 24. De locatione, emphyteudieedo;
25. De societate; 26. De ludo et sponsionibus ;7 deposito et commodato ; 28. De fideiussiongnqgrie et
hypotheca.

8 See SchmutzBulletin de scolastique moderne. 326-329 ; J.P. Doylé{ispanic scholastic philosophyn:
J. Hankins (ed.), The Cambridge companion to Reaat philosophy, Cambridge 2007, p. 263.

%9 Quoted supra, p. 19, n. 4.

% An account of the successive editions of Lesdes’iustitia et iureis included in T. Van Houdt,eonardus
Lessius over lening, intrest en woeker, De iustifaiure, lib. 2, cap. 20, Editie, vertaling en coentaar
[Verhandelingen van de Koninklijke Academie voor téfeschappen, Letteren en Schone Kunsten van Belgié,
Klasse der Letteren, 162], Brussel 1998, p. xui#-xVan Houdt's masterpiece has been reviewed B Gan
Nifterik in Tijdschrift voor Rechtsgeschiedenis, @301), p. 164-166. In this dissertation, thehfifaugmented
and corrected edition published in 1621 by the fasnAntwerp printers Plantin-Moretus is used asfereace,
since it is the last edition which appeared dutiagsius’ lifetime.

®1 The canonists who proved to be particularly infiied on Lessius’ thought appear to be SinibaldliscRus
(Innocent 1V) (c. 1195-1254), Nicolaus de Tudesdfibbas Panormitanus) (1386-1455), Felinus Sandaeus
(1444-1503), Martinus de Azpilcueta (Dr. Navarr(53492-1586), Didacus Covarruvias y Leyva (1512-3577
and Tomas Sanchez (1550-1610). Among the civilimms,count Bartolus a Saxoferrato (1313-1357), Baldu
degli Ubaldis (1327-1400), and Antonius GomeziusO(t1561). There are, of course, references tgthat
manuals of confessors by Angelus Carlettus de Glav@. 1414-1495) and Silvester Prierias (14563)52
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occassionaly studying the work of authors who madenificant contribution to a particular
topic, even though they are not cited by LeSéiuShe focus lies on the great sixteenth
century Spanish thinkers and on the contemporanemsii&ans and canonists who have
handed down th@us commundradition to these moral theologians. Second, theice of
perspective has often been determined by questiothgases that gained particular relevance
in Lessius. Conversely, themes that no longer plajyrect role in Lessius’ contract doctrine
are omitted, even though, originally, they were amt@nt for the development of contract law,
such as vow-makirid

Debate, disagreement, and pluralism of opinioessame of the most characteristic
features of the writings of the doctors of both it communend moral theology. From the
twelfth century onward, jurists and theologiansretlaa method of doing research known as
‘scholastic’, because it was used in the schootb wriversitie&®. It is an essential tool for
nuanced debate that both fully recognizes the exxist of opposing opinions and tries to
reconcile them through making distinctions, usintglipretative reason and balancing the
relative weight of authoritative opinions. In a ldigical manner, it seeks to discern how
general moral or juridical principles apply to peutar cases. Gratian®Becretum(c. 1140)
stands out as one of the earliest illustrationthefsplendid application of this method to legal
argument. This method takes seriously Aristotleaming that there is no such thing as
absolute certainty to be attained in human affditeere are several opinions with a certain
degree of probability, but none of them can claondll the absolute truth. Generations of
learned argumentations bring about a common opifdommunis opinif°>. This common
opinion is highly authoritative, but it is not nesarily tantamount to eternal truth. There
remains a place for debate and controversy.

The pluralistic character of legal and moral thauig the Middle Ages and the early
modern period poses a challenge to the legal astavho wishes to make generalizations

great many theologians are cited by Lessius. Amtbegmore important figure Thomas Aquinas (1225-3274
Bernardinus Senensis (1380-1444), Antoninus Flarast(1389-1459), Conradus Summenhart (1455-1502),
Pope Adrianus VI (1459-1523), Johannes Maior (&714550), Cajetanus (1469-1534), Franciscus derigito
(1483/1492-1546), Dominicus Soto (1494-1560), Jeandedina (1490-1546), and Ludovicus Molina (1535-
1600). Biographical information on these authorlvé provided in the course of the exposition.

62 E g. the SpanisHoctor utriusque iurisortunius Garcia (1494-1543) in regard to the tigment of general
actionability of naked agreements, and the Portsgjarist Arias Pifiel (1515-1563) concerning justipg and
laesio enormisthe French theologian Petrus Johannes Olivi (12881 in regard to prostitution agreements,
the Portuguese Jesuit Ferndo Rebelo (1547-1608)enuing the vices of the will, and the Spanish desu
Gregorius de Valentia (1549-1603) in the sectiofushpricing.

% E.g. S. PironVeeu et contrat chez Pierre de Jean Qlivés cahiers du centre de recherches historidies,
(1996), p. 43-56.

% On the scholastic method, see P. Koslowski — RéSicergerWas ist ScholastikZPhilosophie und Religion,
Schriftenreihe des Forschungsinstituts fur Philbseplannover, 2], Hildesheim 1991.

65 3. LepsiusCommunis opinio doctorunn: A. Cordes — H. Liick — D. Werkmiiller (eds.aélworterbuch zur
deutschen Rechtsgeschichte, Band 1, Lieferung AinB2006, cols. 875-877; |I. Macleamterpretation and
meaning in the Renaissance, the case of [&eas in Context, 21], Cambridge 1992, p. 93ABdujar — C.

Bazan,Aequitas, aequalitas et auctoritas chez les maiied'école espagnole du XVle siedie D. Letocha
(ed.), Aequitas, aequalitas, auctoritas, Raisororihge et légitimation de l'autorité dans le XViede

européen, Actes du lle collogue international ()99 Centre de recherche en philosophie politiqusoeiale
de I'Université d’'Ottawa, [De Pétrarque a Descardd§, Paris 1992, p. 172-185.



32

about the emergence of a principle of ‘freedom ohtact’ in the writings of moral
theologians over a period of about a century andblh Sir Edward Coke (1552-1634)
complained that theis communevas a ‘sea full of waves’, and Blaise Pascal (16@32)
famously noted that there were few cases in whizd @aould not find one moral theologian
saying yes and the other saying®hdHowever, the respect for pluralism of opinions in
scholarly debates is regarded in this dissertaienan attractive asset of the scholastic
tradition in law and theology rather than as a tande. Much attention will be paid to
conflict on a multitude of levels: conflict betwearguments, conflict between principles and
reality, conflict between the values underlying theice for different legal rules.

% E. Coke,Second part of the Institutes of the laws of Engjlarondon 1642, Proemé fine (available online
at Early English Books Onlindast visited on May 20, 2011); B. Pasdas Provinciales ou les lettres écrites
par Louis De Montalte Amsterdam 1657, Lettre 5 (March 20, 1656), p(&@ailable online afhe Digital
Libary of the Catholic Reformatipfast visited on May 20, 2011).



33



34

2 THEOLOGIANS AND CONTRACT LAW: CONTEXTUAL ELEMENTS

Before delving into the technicalities of the eamypdern theologians’ treatment of contract
law, a couple of introductory notes may provide ifearity with the historical and ideological
background against which these highly sophistickgdl doctrines were shaped. Sound legal
history, just as sound comparative law, cannot ljost itself to the study of the history of
legal concepts. That would result in the narcispticsuit of uncovering the image of the
present in the past. Just like Don Quixote, a ddignhegal historian is bound to wake up in a
strange world, incapable of explaining why the leg@verse that he is familiar with is not
out ther&’. In chapters three through seven, the legal vdaapdeveloped by the theologians
when discussing contract law will often convey alifeg of familiarity. This will lead one to
feel that ‘the past is never dead, it is not evast$}. However, the impression that is likely to
dominate the reader’s experience in the followiagagraphs can be summarized through that
fine saying that ‘the past is a foreign countrgytiio things differently ther&.

One of the main differences between the past bagtesent is the engagement with
law by moral theologians. Medieval Roman and calamm were unquestioned sources of
wisdom to the Spanish theologians. For one thimgius communeavas one of the pillars of
the secular jurisdictions they were dwelling inr Boother thing, the theologians themselves
expressly recognized the authority of the civilieadition. Without meaning to be exhaustive,
the first part of this chapter seeks to highliglime of the conditions that made the
theologians’ involvement with law possible. It wilen be reminded in the second part that
the symbiosis of law and morality was already ndit to the Catholic tradition of manuals
for confessors. In the course of the sixteenth sswenteenth centuries, this synthesis grew
more intense, eventually resulting in the creatbsystematic legal treatises, certainly in the
wake of that buoyant yet diffuse Spanish traditmihmoral theological, economic and
juridical thought often associated with the ‘SchoblSalamanca’. The third and the fourth
part of this chapter explain why this particulamfoof moral theology can be conceived of in
truly juridical terms.

2.1 Theologians and thes commune
2.1.1 Law and theology?

At first sight, the idea of searching for sophiatexd elaborations on contract law in Lessius
and in the works of other learned men who werenemessarily professional jurists might

" The metaphor is borrowed from M. AdanWat de rechtsvergelijking vermag, Over onderzoedigdeArs
Aequi, 60, (2011), p. 195.

% Thus one of the famous lines from the Americaniestilliam Faulkner’s (1897-196Bequiem for a nun

% See the almost proverbial opening sentence oBthish writer Leslie Poles Hartley’s (1895-197Phe Go-
betweendiscussed in A. Ros&tudying the past, The nature and developmentgaf keéstory as an academic
discipling The Journal of Legal History, 31 (2010), p. 1@R21
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seem counter-intuitive. Legal positivism abhorsotbgical narratives being inserted into the
black-letter text of the law. It has taught us tteat should be strictly distinguished from
morality. And yet, evidence is mounting that marggdl concepts are derived from
theological traditions — not to mention the absalutital role which the canon law played in
the shaping of the Western legal tradiffbrhis is an established fact in the realm of publi
law and international law, not in the least thartksthe late Carl Schmitt, Ernst H.
Kantorowicz and James Brown Scattbut the legacy of theological learning in privéder
and commercial law has been equally recogrifzétis no coincidence that the great Belgian

O Naturally, the literature on the contribution @hon law to the civil and common law traditionrsniense. In
this context, of particular relevance are A. LefehbVeillard, Le droit canonique et la formation des grands
principes du droit privé frangajsin: H. Scholler (ed.), Die Bedeutung des kandmsc Rechts fur die
Entwicklung einheitlicher Rechtsprinzipien, [Arteit zur Rechtsvergleichung, Schriftenreihe der Gsededft
fur Rechtsvergleichung, 177], Baden-Baden 1996),9422; P.LandauPacta sunt servandaZu den
kanonistischen Grundlagen der Privatautononiie M. Ascheri et al. (eds.), Ins wasser gewortdieid Ozeane
durchquert, Festschrift fur Knut Wolfgang Noérr, K8lVeimar-Wien 2003, p. 457-474. Also it is worthighi
mentioning the ongoing project to give a systematierview of the legacy of canon law to differeields of the
law, the first volume of which has now been puldighO. Condorelli — F. Roumy — M. Schmoeckel (ed3er
Einfluss der Kanonistik auf die Europaische Realltsk, Band 1:Zivil- und Zivilprozessrecht{Norm und
Struktur, 37], KéIn-Weimar-Wien 2009. The influenoé the canon law tradition on the common law is th
subject of nuanced debate in R. Helmh&aman canon law in Reformation Engla@hmbridge 1990 and Ch.
Donahue, Jr.lus commune, canon law and common law in Engldmtbne Law Review, 66 (1992), p. 1745-
1780.

" Recent literature in what seems to be an explofiid of study includes J.P. DoylErancisco Suérez on the
Law of Nationsin: M.W. Janis — C. Evans (eds.), Religion antédmational Law London 1999, p. 103-120;
N. Brieskorn, Luis de Molinas Weiterentwicklung der Kriegsethikdudes Kriegsrechts der Scholastik:

N. Brieskorn — M. Riedenauer (eds.), Suche nackden, Politische Ethik in der Frihen Neuzeit, hg®logie
und Frieden, 19], Barsbuttel 2000, p. 167-191; Rsdffer, The medieval canon law of contract and early
modern treaty lawin: Journal of the history of international 1a2v(2000), p. 178-198; F. Hafner — A. Loretan —
C. Spenlé,Naturrecht und Menschenrecht, Der Beitrag der Spetmen Spatscholastik zur Entwicklung der
Menschenrechten: F. Grunert — K. Seelmann (eds.), Die Ordndeg Praxis, Neue Studien zur Spanischen
Spatscholastik, [Friihe Neuzeit, 68], Tubingen 2021123-153; M.F. Renoux-ZagamBu droit de Dieu au
droit de 'lhommeParis 2003; M. Stolleifdas Auge des Gesetzes, Geschichte einer Metabtigrchen 2004;

D. Bauer,The importance of canon law and the scholasticitima for the emergence of an international legal
order, in: R. Lesaffer (ed.RPeace treaties and international law in historynadge 2004, p. 198-221; A.
Boureau,La religion de I'état, La construction de la Répigble étatique dans le discours théologique de
I'Occident médiéval (1250-1350Paris 2006; G. Agambeti,regno e la gloria, Per una genealogia teologica
dell’economia e del governgHomo Sacer, Il. 2], Vicenza 2007; M. Scattdkklaverei, Krieg und Recht, Die
Vorlesung Uber die Regula ‘Peccatum’ von Diego a@watrubias y Leyvain: M. Kaufmann — R. Schnepf
(eds.), Politische Metaphysik, Die Entstehung moederRechtskonzeptionen in der Spanischen Scholastik
[Treffpunkt Philosophie, 8], Frankfurt am Main 2Q0Q7. 303-356; D. RecknageEinheit des Denkens trotz
konfessioneller Spaltung, Parallelen zwischen dethilehren von Francisco Suarez und Hugo Grptius
[Treffpunkt Philosophie, 10], Frankfurt am Main Z§1A. PagdenGentili, Vitoria, and the fabrication of a
natural law of nationsin: B. Kingsbury — B. Straumann (eds.), The Rorfamdations of the law of nations,
Alberico Gentili and the justice of empire, Oxfaxdw York 2010, p. 340-362 ; J. Cruz Crias gentium bei
Vitoria, Ein eindeutig internationalistischer Angain: A. Fidora — M. Lutz-Bachmann — A. Wagner (8dsex
andlus, Essays on the foundation of law in medieval aadlyenodern philosophy, [Politische Philosophie und
Rechtstheorie des Mittelalters und der NeuzeitieSe2, Studies, 1], Stuttgart 2010, p. 301-332)4aldron, A
religious view of the foundations of internatiorlalv, [NYU School of Law, Public law and legal theory
research paper series, 11-29], New York 2011 ; bk€nniemiEmpire and international law, the real Spanish
contribution University of Toronto Law Journal, 61 (2011),1936. A good overview of less recent literature on
the Spanish contribution to international law isnteéned in David KennedyPrimitive legal scholarship
Harvard International Law Journal, 27 (1986), @9l -esp. n. 1-7.

2 M.F. Renoux-ZagaméQrigines théologiques du concept moderne de pragrigTravaux de droit,
d’économie, de sciences politiques, de sociologid'@&nthropologie, 153], Genéve 1987; J. Hallebekhe
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private lawyer René Dekkers (1909-1976) did notithts to include in hisBibliotheca
Belgica Juridicathe mystic Geert Grote from Deventer (1340-13&)well as theologians
such as Leonardus Lessius from Brecht and Joanrsdels from Sint-Pieters-Leeuw
(1563-1633), who became the bishop of Antw@rpn recent years, theological perspectives
on the origins of the criminal law have been pattdy thought-provokinff. The emphasis
on the Reformation as a motor for the renewal gélléhought has been constanifter a
period of relative antinomianism in the Church, ethseems to have grown stronger as the
twentieth century progressed, the Catholic Chutsélfiseems to be regaining awareness of
its incredibly rich legal traditiofs.

To summarize, it is not inconceivable that thealdgstorian misses at least some of
the steps in the development of fundamental cosdagtis field by ignoring the contribution
of the theologians to the Western legal traditioft has even been argued that the inner

concept of unjust enrichment in late scholasticifRechtshistorische reeks van het Gerard Noodituns, 35],
Nijmegen, 1996; A.S. Brettiberty, right and nature, Individual rights in lat scholastic thought/ldeas in
Context, 44], Cambridge 1997; R. Savdligrecho romano y teologia reformada, Du Moulin fesal problema
del interés del dineran: C. Petit (ed.), Del ‘lus mercatorum’ al ddmeamercantil, Madrid 1997, p. 257-290; A.
Lefebvre-Teillard — F. Demoulin — F. Rouniye la théologie au draitin: R. Helmholz et al., Grundlagen des
Rechts, FS Peter Landau, Paderborn 2000, p. 421+138ondorp,Crime and punishment, Negligentia for the
canonists and moral theologigns: E.J.H. Schrage (ed.), Negligence, The comperdegal history of the law
of torts, [Comparative Studies in Continental anmtgk-American Legal History, 22], Berlin 2001, @1t128;

F. Grunert — K. Seelmann (edje Ordnung der Praxis. Neue Studien zur Spanis@itscholastik[Friihe
Neuzeit, 68], Tibingen 2001; F. Carpintero Benitezderecho subjetivo en su histgri€adiz 2003; M.I.
Zorroza — H. Rodriguez-Penelas (ed&)ancisco Garcia, Tratado utilisimo y muy genera tbdos los
contratos (1583)[Coleccién de pensamiento medieval y renacent#f Pamplona 2003; D. Reid, Thomas
Aquinas and Viscount Staif,he influence of scholastic moral theology on S&awccount of restitution and
recompenseJournal of Legal History, 29 (2008), p. 189-214.

8 R. Dekkers,Bibliotheca Belgica Juridica, Een bio-bibliograftscoverzicht der rechtsgeleerdheid in de
Nederlanden van de vroegste tijden af tot 1§8@rhandelingen van de Koninklijke Vlaamse Acadewvoor
Wetenschappen, Letteren en Schone Kunsten vanéBdlgasse der Letteren, Jaargang 13, Nr. 14], Btuss
1951, p. 72, p. 100, and p. 106, respectively. GBevte is said to have left behind a manuscriptontracts
and usury De contractibus et usunis

™ F. Grunert,Punienda ergo sunt maleficia, Zur Kompetenz desentiithen Strafens in der Spanischen
Spatscholastikin: F. Grunert — K. Seelmann (eds.), Die Ordnaieg Praxis, Neue Studien zur Spanischen
Spatscholastik, [Friihe Neuzeit, 68], Tubingen 2021313-332; D. MillerSchuld — Gestandnis — Bul3e, Zur
theologischen Wurzel von Grundbegriffen des mitelachen Strafprozef3rechts: H. Schlosser — R. Sprandel
— D. Willoweit (eds.), Herrschaftliches Strafentskem Hochmittelalter. Formen und Entwicklungsstyfi€din
e.a. 2002, p. 403-420; H. Maihol&trafe fir fremde Schuld ? Die Systematisierung Steafbegriffs in der
Spanischen Spatscholastik und Naturrechtslelikonflikt, Verbrechen und Sanktion in der Gesefiaft
Alteuropas. Symposien und Synthesen, 9], Kéln 2805Pihlajaméki,Executor divinarum et suarum legum,
Criminal law and the Lutheran Reformation: V. M&kinen (ed.), Lutheran Reformation and ttaw, [Studies
in Medieval and Reformation Traditions, 112], Leie®oston 2006, p. 171-204; J.Q. Whitmdime origins of
reasonable doubt, theological roots of the crimitral, New Haven — London 2008.

5 E.g. BermanlLaw and revolution II, The impact of the ProtestReformations on the Western legal tradition

% E.g. J. PorterNatural and divine law, Reclaiming the traditiorr f6hristian ethics Ottawa-Grand Rapids
1999, p. 39-75; W. Waldsteirins Herz geschrieben, Das Naturrecht als Fundamaner menschlichen
Gesellschaft Augsburg 2010; Pope Benedict XVIhe listening heart, Reflections on the foundatioh&aw,
Address of his Holiness Benedict XIV on the occa his visit to the Bundestag (Berlin, 22.09.2DURL:
http://www.vatican.va/holy_father/benedict_xvi/sphes/2011/september/documents/hf_ben-
xvi_spe_20110922_reichstag-berlin_en.html (lastads23.09.2011).

" See the critical observations by A. HesparfPenorama histérico da cultura juridica europeigrorum da
historia, 24], Mem Martins 1997, p. 16-22, esp2), as well as B. Claver&eligion y derecho. Mentalidades y
paradigmas Historia, Istituciones y Documentos, 11 (1984)6p-92. See also A. PadovaRierché chiedi il
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renewal of legal history as a discipline will liea & rediscovery of the theological and
canonical roots of modern legal traditi6hsThe fact that theologians were preoccupied with
law, particularly with contracts, might still berpuising. As Max Weber (1864-1920) noted,
modern man seems to be unable to escape the tgniennderrate the impact of religion in
the history of Western societiés

James Whitman provides us with an important clueerwhe observes that it is
essential to realize that the salvation of the swat a major source of preoccupation for
people living in deeply Christian societies in thW#est until not long adg8 This
preoccupation relied upon a fundamentally dualiatithropology, namely the idea that man
consists of body and sotigmo ex corpore et anima con3tat Not only the body, but also
the soul were subject to jurisdictional power. Thisw of man was deeply ingrained in the
minds of the pre-Enlightenment citiZén In his manual of civil procedure, Joos de
Damhouder (1507-1581) from Bruges was careful taimd judges of the importance of
keeping the images of paradise and hell clearlpreefheir eyes. If he had to decide on
earth, the judge was himself subject to God'’s juelgimn the afterlife. Therefore, Cardinal
Hostiensis, undoubtedly the most brilliant canoofdhe thirteenth century, adviced judges to
keep the Gospel carefully with them at any momeming the lawsuft’.

The second point which explicates the theologiamalvement with law is the fact
that the soul was thought to be subject to rules discipliné®. Consequently, besides the
jurisdiction over the external actions of man asst know it today, there was a jurisdiction
over man as a spiritual being that has now disapdedhe guardians of this realm of norms
were the theologians. Bringing together natural, lalivine law and positive law, they

mio nome ? Dio, natura e diritto nel secolo Xl diritto nella storia, 6], Torino 1997, p. 1The latter book is a
compelling attempt to enliven the theological cabteehind the renaissance of European legal thignkinthe
12th century.

8 See M. SchmoeckeRechtsgeschichte im 21. Jahrhundert, Ein Diskussieitrag zur Standortbestimmung
Forum Historiae luris (2000); cf. http://www.forhiisr.de/zitat/0005schmoeckel.htm, last visited dn Zuly
2011.

" Quoted in ClaverdReligion y derechap. 92.
8 Whitman, The origins of reasonable doylpt. 1-8.

81 Francisco SuéreZractatus de animaprooemium, in: Opera omnia, editio nova a D.M.dA) canonico
Rupellensi, Parisiis 1856, tom. 3, p. 463.

8 The many paintings and sculptures of the Last theahg in churches, court rooms and town halls across
European cities are there to remind us that, utéigathe soul was thought to be accountable ®adts to God

on the Day of Doom; e.g. G. MartyRainted Exempla lustitiagn the Southern Netherlands: R. Schulze
(ed.), Symbolische Kommunikation vor Gericht in #etihen Neuzeit, [Schriften zur Europaischen Realmsl
Verfassungsgeschichte, 51], Berlin 2006, p. 335-38@\. Wijffels, Justitie en behoorlijk bestuur, Hans
Vredeman de Vries’ schilderijen in het stadhuis Z@mzig (Gdansk)Pro Memorie, 13 (2011), p. 103-118.

8 See theBeschrijvinghe vande Wereltsche lustitiev. Hel, Paradijs in: Joos de DamhoudePractycke in
Civile Saecken's Graven-hage 1626, ed. J. Monballyu — J. Da@ent 1999, [s.p.].

8 Henricus de Segusi@l{as Hostiensis)Summa aureaVenetiis 1570, lib. 2, tit. 1, f. 117v, num. IDebet
autem iudex evangelia a principio usque ad finemamose tenere, sciturus quod sicut iudicat homieegse
iudicabitur a Deo.’

% E.g. P. Prodi — C. Penuti (edsDisciplina dell'anima, disciplina del corpo e diptiha della societa tra
medioevo ed eta moderng@nnali dell'lstituto storico italo-germanico, }Bologna 1994; R.J. RosBuritan
godly discipline in comparative perspective, Leglailralism and the sources of ‘intensit®merican Historical
Review, 113 (2008), p. 975-1002.
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determined what the rights and obligations of pesda specific situations were, according to
these different sets of norms, so as to be abfpiicte the flock on their earthly pilgrimage to
God®®. The tribunal where this parallel jurisdiction wé&snforced’ was the ‘court of
conscience’ forum conscientiae sive animae sive interhum confession. As will be
developed later in this chapter, it is not entiralyequate to think of this parallel legal
universe as being deprived of sanctfdnsifter all, the exclusive use of violence and
sanctions became the monopoly of the secular $taie from the moment the State had
defeated — and partly absorbed — the rival sowte®rms. Also, one should not forget that
there were many linkages betwderum internunandforum externuffs.

The juristic notion of conscience up until thelganodern period, also present in the
English Court of Chancery — which was alternativealled the Court of Conscience — is
fundamentally at odds with the contemporary, peabped, privatized and subjective notion
of conscienc®. Yet, originally, the rules of conscience,e aslves their application to
concrete cases, were thought to be the object pérexknowledge of specialists. These
specialists were the moral theologians. Their ditgrproduction is the written imprint of a
parallel jurisdiction which existed for centuri@hese writings, therefore, are not merely ‘law
in the books’, to use Roscoe Pound’'s famous exjpressom 1910 in a slightly different
context. They are the only access we have to aitha&ction’, which no longer exists and of
which there is no better evidence than the manfealsonfessors. It would be misleading to
think of this literature as merely pertaining tocttme or academic reflection. The moral
theologians were usually actively involved in pregtas advisers to princes, merchants and
Christians of all walks of lif€. They even debated whether they could bill thefessant for
giving him advice in contractual affairs.

8 W. Decock, From law to paradise, Confessional Catholicism aedal scholarship Rechtsgeschichte,
Zeitschrift des Max-Planck-Instituts flir europaisdRechtsgeschichte, 18 (2011), p. 14-20.

87 Apart from the ultimate sanctions in the afteejithe law of conscience also legitimizes the Usset-help
(occulta compensatjdn matters related to private law if that is thay way of obtaining the rights which are
accorded to you as a matter of conscience; cf. @¢obk,Secret compensation, A friendly and lawful altenet
to Lipsius’s political thoughtin: E. De Bom — M. Janssens — T. Van Houdt —apyReds.), (Un)masking the
realities of power, Justus Lipsius and the dynarofcpolitical writing in early modern Europe, Leitdoston
2011, p. 263-280. The ‘juridical’ nature of relig/ and moral norms in the Middle Ages is also subje
investigation in: E. CocciaRegula et vita Il diritto monastico e la regola francescanaedioevo e
Rinascimentp20 (2006), p. 97-147.

% The interconnectedness between fbrim internumand theforum externum ecclesiasticuoan still be
noticed in the ecclesiastical court of Bruges & thrn of the seventeenth century, see J. Monhakan
kerkelijke rechtbank aan het werk in de contrarefatie, De rechtspraak van de officialiteit van Bgegin
1585-1610in: Liber amicorum Monique Van Melkebeke, Brus®elll, p. 125-161. This is all the more true in
both the secular and the ecclesiastical courtshen dolonies of the Spanish empire, as the casey diud
Alejandro Agiero shows ihas penas impuestas por el Divino y Supremo JReligion y justicia secular en
Cérdoba del Tucuman, siglos XVII y XVih: Anuario de historia de América Latina, 46 @2} p. 203-230.

8 D.R. Klinck, Conscience, equity and the Court of Chancery inyBsliodern EnglandFarnham 2010, p. 1-40.
% A typical example is Lessius, who was consulteé drequent basis by businessmen and a personiakady
the Hapsburg Archdukes Albert and Isabella (15981)6In theNotitia iuris belgici Antverpiae 1675, lib. 4, p.
61, the jurist Zypaeus (1580-1650) from the South¢etherlands recommends lawyers to read Lessiasdier
to get the best analysis of financial techniquesduat the Antwerp Bourse. Lessius’' private ‘cousiseh
specific cases have been collected posthumoushisogephew J. Wijns; ct.eonardi Lessii (...) in D. Thomam
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2.1.2 Theius communé Spain and its theological status

Many of the preconceptions that prevent one frokmtathe ‘texts’ of the moral theologians
seriously also apply to the study of thes communewhich was one of the main juristic
sources of inspiration for the theologiah&heius commungtoo, remains incomprehensible
if the pluralistic nature of law in the pre-modeEaropean context is not acceptedBoth
phenomena provide evidence that it is possibleateeHegal order and legal reasoning in a
political context different from the modern natibr8taté”. Incidentally, this is one of the
reasons why there is currently a renewed intereiteaius communend religious systems of
private law”. After all, certainly in memberstates of the Ewgap Union, jurists are faced
with the reality that the national legal order i3 longer autonomous, but part of a larger
normative universg. Legal pluralism is again the defining charactarisof our legal
universe.

It is true that the medieval canonists and civaiass well as the moral theologians of
the early modern period, did create marvellouslletteial construcfS. But that does not
mean that they were merely intellectuals who didex@rcize any form of power. The great
medieval doctors of civil law and canon law weretaialy not detached from legal practice.
Certainly in respect to sixteenth century Spairisja working in the tradition of the so-called
mos italicuswere very actively engaged in practical disputdesaent’. The theologians, for
their part, were frequent advisers to the politmathoritieS®. It would fall outside the scope
of this introductory chapter to go deeper into tthebate. Yet the vivid, concrete arguments
that were exchanged among the theologians suffigiemtness that these men, however
cultivated, were not just bookish types. Not swsipgly, jurists were amazed at Luis de

de beatitudine, de actibus humanis, de incarnatidasbi, de sacramentis et censuris praelectionesltygicae
posthumae. Accesserunt eiusdem variorum casuuncieatiae resolutiongd.ovanii 1645, ed. |. Wijns.

1 K. Penningtonlearned law, droit savant, Gelehrtes Recht, Thartgy of a concepRivista internazionale di
diritto comunep (1994), p. 197-209his article highlights some of the absurditieddrisal scholarship has run
into by taking this doctrinal view of the Roman oartradition too seriously. ContBjritto comune p. 83 points
out the nineteenth century origins of this kindraéconception.

%2 p. Grossi,L'ordine giuridico medievale Roma-Bari, 1996 p. 52-56; P. CappelliniStorie di concetti
giuridici, Torino 2010, p. 123.

% p. GrossilUn diritto senza StataQuaderni fiorentini, 25 (1996), p. 267-284.

% E.g. Ch. Donahue, Jrivate law without the State and during its forioat in: N. Jansen — R. Michaels
(eds.), Beyond the State, Rethinking private lawhifigen 2008, p. 121-144; N. Jans&hg making of legal
authority, non-legislative codifications in histoal and comparative perspectiv®xford-New York 2010, p.
20-44.

% This situation is clearly sketched in M. Adams — Witteveen, Gedaantewisselingen van het recht
Nederlands Juristenblad, 9 (2011), p. 540-546.

% The academic institutional background of ih& communés highlighted in M. Bellomol’Europa del diritto
comune Roma 1989 p. 119-146.

" F. Tomas y Valientéylanual de Historia del derecho EspafiMadrid 1986, p. 298-299. The practical edge
to the jurists’ writings is instantiated by the utishing of the Consilialiterature; cf. M. Ascheri — I.
Baumgartner — J. Kirshner (edd.ggal consulting in the civil law traditigrBerkeley 1999; U. FallkConsilia,
Studien zur Praxis der Rechtsgutachten in der iniideuzeit[Rechtsprechung, 22], Frankfurt am Main 2006.
% E.g. H.E. BraunConscience, counsel and theocracy at the Spanidbsitiag court in: H.E. Braun — E.
Vallance (eds.), Contexts of conscience in Earlydsta Europe, 1500-1700, Basingstoke 2004, p. 56-66.
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Molina’s (1535-1600) solid grasp of legal matfér§ranciscus Zypaeus (1580-1650), author
of a book on Belgian law, recommended jurists tomsoit Lessius to gain a better
understanding of the practice of money-exchangéth@tBourse of Antwerl°. The local
magistrates drew on Lessius and the Spanish cdsams theologians when compiling the
last version of Antwerp customary law, t@ensuetudines compilatg&608), particularly in
the field of contract laW™.

A couple of notes might be welcome here on the afsthe ius communéyy the
theologians. One of the main conclusions to be drfmam this dissertation is that the Roman
law of contract, as found in a great variety ofgfreents and texts scattered all over the
Corpus iuris civilis was profoundly transformed over the course oftw#s. This
transformation was driven, first by the canonistsd then by the moral theologians. The
interpretation of the disparate Roman legal matenacontracts in the Western legal tradition
was profoundly shaped by the moral imperatives bfigfianity. By ius communge we
understand, then, the juridical culture derivingnir the interpretation of the Roman legal
texts collected by Justinian in 529-534, which adrall across Europe from the so-called
Renaissance of Roman law at the end of eleventturgenntil approximately the sixteenth
century and beyorttf. A fundamental role in the creation and the spiafatheius commune
was played by the universities. The concept ‘iusitine’ itself developed out of teaching
practices in the university law schodfs The late medievalus communes not to be

% See F.B. CostelldThe political philosophy of Luis de Molina S.J. 551600) [Bibliotheca Instituti Historici
S.1,, 38], Rome 1974, p. 21, n. 72. For biograghitediails on Molina, see J.P. Donnellyis de Molina in :

C. O'Neill — J. Dominguez (eds.), Diccionario histd de la Compafiia de Jesus, Biografico-temaimma-
Madrid 2001, vol. 3, p. 2716-2717.

190 7ypaeusNotitia iuris belgici lib. 4, p. 61.

191 The allegations to the late scholastic authortimen analyzed in B. Van Hofstraet@midisch humanisme
en costumiere acculturatie, Inhouds- en vormbemidetactoren van de Antwerpse Consuetudines coragilat
(1608) en het Gelderse Land- en Stadsrecht (16@8astricht 2008, p. 406-410. TE®nsuetudines compilatae
have been carefully examined from the point of vigwtheir significance for the development of comane
law in D. De ruysschelNaer het Romeinsch recht alsmede den stiel meteahtindel en recht in de Antwerpse
rechtbank (16de-17de eeywortrijk-Heule 2009.

192 There is no way in which this rudimentary and pnatic definition could substitute for the detaiectounts
of the characteristics of thas communén standard contributions such as Bellomo’s teakbb’Europa del
diritto comune In an article expressly devoted to defining the commungBellomo adopts a distinction
between two periods in the ‘life’ of thias communenamely the 12-16" centuries, on the one hand, and the
16"-18" centuries, on the other hand, since the contettteifis communén the latter period is fundamentally
different from that of the former, given the risétbe national states. However, Bellomo warns agjaihe
interpretation that théus communeof the first period derived its normative forcerfr being considered the
product of the legislative activity of the Germanperor Kaiserrech). He argues instead that their character as
authoritative and useful legal textib(i legales was decisive in their success. Importantly, Bathaalso refuses
to recognize that thieus communeentered into a ‘crisis’ from the sixteenth centarywards, referring to the
ongoing relevance of thas communén Latin America, on the one hand, and tiseis modernus pandectarum
on the other hand; cf. M. Bellomd;ondividendo, rispondendo, aggiungendo, Riflessiotorno al ‘ius
commune’ Rivista internazionale di diritto comune, 11 (2DQp. 287-296.

103 3.A. BrundageUniversities and the ‘jus commune’ in medieval FgoRivista internazionale di diritto
comune, 11 (2000), p. 237-253.
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confounded with the present day development afsacommune Europaeyraven though
there are striking paralléf¥.

Until the fourteenth century, théus communereferred mostly to Justinian’'s
compilation of legal text§®. Bartolus de Saxoferrato and Baldus de Ubaldistified ius
communeprimarily with the Roman legal texts and not withnon law®. This use of the
term by the doctors was confirmed in the sixteeo#mtury by Fernanda Vazquez de
Menchaca (1512-156%). A theologian such as Francisco Suérez also eragldys
communeo designate the Roman civil I&% These Roman texts served as the default rules
for legal practice and thinking across Europe. Ashsius communeontrasted with theus
proprium, ius municipale or ius patrium— some of the concepts that were used to denete th
legal system proper to a particular territGry

Even though the interpretation of those Roman nwies often mingled with canonical
legal thinking, inevitably leading to the simultaos spreading of both Roman and canon law
in the culture of thaus communethe termius communas mostly distinguished from the
term which denotes the interconnectedness of R@ndrtanon law, i.eitrumque iu$™ One
should be careful, however, about being too rigidemploying these terms. Thirteenth
century jurists sometimes employed the téms communen a broader sense to denote the
two learned lawsutrumque iuy™% Yet, in principle, the terrius communevas employed in
the past and will be used throughout this dissertads signifying the Roman civil lawug
civile Romanorumin its received form as a common legacy to mamall jurisdictions in
medieval and early modern Europe.

1% For further discussion, see A.A. Wijffel@u'est ce que le ius commun@® A.A. Wijffels (ed.), Le Code
civil entre ius commune et droit privé européenpitles 2005, p. 643-661; J. Smithe making of European
private law, Toward a ius commune Europaeasra mixed legal systemAntwerp — Oxford — New York 2002,
p. 43-45.

195 Mayali, lus civile et ius commune dans la tradition juridggmédiévalein: J. Krynen (ed.), Droit romain,
jus civile et droit francais, [Etudes d’histoire dwit et des idées politiques, 3], Toulouse 1999201-217;
N. Warembourgle ‘droit commun coutumier’, Un exemple paradoXakdulturation juridique in: B. Coppein

— F. Stevens — L. Waelkens (eds.), Modernisme,itivadet acculturation juridique, Actes des Jousiée
internationales de la Société d’'Histoire du Draibuvain 29 mai -1 juin 2008, [luris Scripta Histoaj 27],
Brussel 2011, p. 162-163.

1% N. Horn, Aequitas in den Lehren des Bald{Borschungen zur neueren Privatrechtsgeschidfifie,KoIn-
Graz 1968, p. 54-55. It might be noted, howeveat the canon law also aspired to be a kinidisfcommunge
namely a law common to all Christian nations; &fll@mo,L'Europa del diritto comungp. 72-74 and p. 80-83.

197 Fernando Vazquez de Mencha€antroversiae illustres aliaeque usu frequentesancofurti 1668, lib. 1,
cap. 45, num. 17, p. 180: ‘[jus commune] a doctegibumitur pro jure civili Romanorum’.

198 Cf, infra, p. 44.

199 Birocchi, Alla ricerca dell’'ordine, Fonti e cultura giuridicaell’eta modernal[ll Diritto nella Storia, 9],
Torino 2002, p. 51-54; A. Cavanngtoria del diritto moderno in Europa, Le fonti epiénsiero giuridico 1,
Milano 1979, p. 59-62.

10 E J.H. Schragetrumque lus, Eine Einfilhrung in das Studium deel@m des mittelalterlichen gelehrten
Rechts [Schriften zur européischen Rechts- und Verfagsgeschichte, 8], Berlin 1992.

1 Brundage Universities and the ‘jus commune’ in medieval Ega. 239; E.J.H. Schragéltrumque lus,
Uber das rémisch-kanonische ius commune als Grgedtauropéischer Rechtseinhd®evue Internationale des
Droits de I'Antiquité, 39 (1992), p. 383-412 [Reprd in: E.J.H. Schragblon quia Romanum sed quia ius, Das
Entstehen eines europédischen Rechtsbewul3tseins ittelaler, [Bibliotheca Eruditorum, Internationale
Bibliothek der Wissenschaften, 17], Goldbach 199&73-302].
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The theologians drew on almost the entire legaitdge to come to grips with
complex cases involving contractual transactiorigeeyTcombined this legal knowledge with
Aristotelian-Thomistic philosophy to formulate priples for contract law in geneti#l A
factor which undoubtedly contributed to the the@og’ familiarity with the civilian tradition
was that legal cultures on the Iberian peninsuld badergone the influence of the
renaissance of Roman law in a specifically intemag from relatively early off*. In fact, the
Roman tradition had never really ceased to indpital rulers. This is true of many regions
across Europe, but of Spain in partictifarFrom theLex Romana Visigothorus06) to the
eight-century Liber ludiciorum and the Fuero Juzgo its thirteenth century Spanish
translation, the Roman tradition continued its pne® on ‘Spanish territorié¢s® from late
Antiquity through the Middle Ages to the early mad@eriod. Most conspicuously, Alfonso
X El Sabio (1221-1284) unified the laws in the kdogn of Castilia and Leon through the
implementation of Roman law.

It is worthwhile briefly dwelling on the Spanishgl historical tradition, since the
theologians often cited these sources. Alfonso I¥{gslative work in seven parts, tiseete
Partidas (1265) is a jewel of juristic art which, despits initial lack of impact on legal
practice, remained influential in proto-codificat®of Spanish lawr¢copilacione¥ until the
beginning of the nineteenth century. It also serasda source of inspiration for the
Ordenacoes Alfonsing4446) of the Portuguese king Alfonso V, intengifyithe reception of
the ius communeon Portuguese territolff. The Ordenacoes Alfonsinagl446), in turn,
formed the basis of th@®rdenacoes Filipinag1603), ordered by King Philip 1l of Spain,
which remained in force in Portugal until 1887 Interestingly, theSiete Partidasalready
combined juridical, philosophical and theologicauses in a manner that was to become
even more typical of the moral theological literatuin addition to references to Roman and
canon law jurisprudence, theiete Partidasbear the marks of thinkers such as Aristotle,
Seneca, and Thomas Aquinas. One of the expressadithe Siete Partidas as mentioned at

112 Gordley, The philosophical origins of modern contract dangyip. 69.

13 A, Garcia y GarciaDerecho romano-canénico medieval en la Peninsukxidh, in: J. Alvarado (ed.),
Historia de la literatura juridica en la Espafiaaiglguo régimen, vol.1, Madrid-Barcelona 20007 ®-132.

14 For an overview of the persistent influence of ®mman tradition in territories other than Spaingiag from
the German kingdoms to Constantinople, see, fotam®, chapter 8Ir{ orbem terrarun in Calasso,
Introduzione al diritto comung. 305-340, and WaelkerSivium causap. 81-90 and p. 381-382.

115 We use the rather indefinite term ‘Spanish teriéts, since the political reality of the late medal Iberian
peninsula was diffuse. When thigs communestarted to exercise its influence in the twelfégntury, the
response of the various local regimes was varidg&ier a detailed account of the reception ofitisecommune

in each region, see Tomas y Valieritanual de Historia del derecho Espafiohapters 12-14, p. 205-262. The
opposition to Roman law was particularly vehemariXavarra and Aragon, where the loft@roswere strong.
For instance, only in 1576, when they were facetth Wie threat of Castilia imposing its legal systetid the
cortesof Pamplona accept thes communes subsidiary law in Navarra. Catalonia was meopeptive to the
ius communeFrom the beginning, the texts of t@erpus iuris civiliswere imported in practice to substitute for
the Liber ludiciorumand localcostumbresTheius communavas recognized as a subsidiary source of law in
1409 by thecortesof Barcelona. Compare Cavan&oria del diritto moderno in Europd, p. 418-420.

116 cavannaStoria del diritto moderno in Europd., p. 426-427. The reception of tius communén Portugal
is debated in M. Augusto Rodrigugdpte sul ‘ius commune’in PortogalldRivista internazionale di diritto
comune, 12 (2001), p. 265-287.

117 cavannaStoria del diritto moderno in Europd, p. 269.
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the outset of the first law of this proto-codificat, was to ensure that people knew how to
keep their faith in Christ® The Siete Partidasoffer a good example, then, of the strong
connections between legal and religious culturetheriberian peninsula — a relationship that
would only be intensified in the sixteenth century.

While the Siete Partidasillustrate the early diffusion of thaeis communen the
kingdom of Castilia and Leon, they also show tl$ reception was instrumental for the
unification of contemporary Spanish legal culturbe revival of Roman law was not an end
in itself. Politically speaking, the reception tietius communevas even a sensitive issue,
since the spread of Roman law was profoundly aasatiwith the imperialistic tendencies of
the Holy Roman Empiré®. Alfonso X used the revived law of Rome for thegmse of
unifying his kingdom, not to cede his power to i@y Roman Emperor. He declared that he
recognized no superior in temporal affainerf habemos major sobre nos en lo temp&Fal
Theius communelerived its authority as a subsidiary legal sodrom the promulgation by
Alfonso X, not from the Holy Roman Emperor. Moregwvihis ‘nationalized’ version of the
ius communechieved success in practice from the midst offtlieteenth century onwards.
Until then, its implementation was impeded by lodaices who abided by the local
customary lawsf(erog and resisted the king's attempts to centralizeggahrough the use
of Roman law.

Eventually, theus communeas absorbed into tHaiete Partidagained relevance as a
source of law in Castilla and Leon through Alfor¥$is promulgation of theODrdenamiento
de Alcala(1348). TheSiete Partidasvas deemed to be subsidiary in force to filneros
which occupied the second place in the hierarchyarins, and to royal legislation, the
primordial legal standaté. This hierarchy prevailed until the beginning bé tnineteenth
century, since many of the rules of tedenamiento de Alcalavere confirmed by the
recopilaciones the compilations of royal legislation. Two of thmost famous such
compilations were th®rdenamiento de MontalMd484) and th&leuva Recopilacié(il567).
The Ordenamiento de Montalwwas named after its drafter Alonso Diaz de Momtalvwas
also known as th®rdenancas Reales de CastillBheNeuva Recopilaciéwas promulgated
by King Philip 1?2 In the meantime théeyes de Torg(1505) were published. They
contained seminal provisions of Castilian privadav,] and became a favorite subject of
learned commentaries, for instance by Palaciosd®u(si 1450-1524) and Antonio Gomez
From the sixteenth century onward, the communalso filtered through into the laws of the

118 Alfonso X El Sabiolas Siete Partidas, cotejadas con varios codiceigaas por la Real Academia de la
Historia, y glosadas por Gregorio LopeRaris 1851, tom. 1, part. 1, tit. 1, . 1, p. 1‘Bstas leyes de todo este
libro son establecimientos como los homes sepaer ceé guardar la fe de nuestro sefior Jesu Christo
complidamente asi come ellaes (...).’

119 Cf. CavannaStoria del diritto moderno in Europd, p. 56-59.

120 For discussion, see C. Pefierecho comln y derecho castellafdjdschrift voor rechtsgeschiedenis, 50
(1982), p. 157-158.

121 Tomas y ValienteManual de Historia del derecho Espafipl 243-244.
122 Tomas y ValienteManual de Historia del derecho Espafipl 263-281.

123 petit, Derecho comin y derecho castellaqm 169-175, and Tomas y Valientdanual de Historia del
derecho Espafipp. 268-269 and p. 312-313.
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Indies @lerecho indianp®*. In 1805, a year after Napoleon@ode civilhad appeared in
France, the early modern Spanish compilations wabsorbed into theNovisima
Recopilacién of which the first book was still dedicated te tioly Church*?. In brief, the
Iberian legal tradition, on which the moral theodow heavily drew, was one of the
stongholds of theus communéradition.

Interestingly, the ambiguous approach toitteecommunén the Spanish realm is still
apparent in Suarez’'s early seventeenth cenfuveatise on the laws and God the legislator
(Tractatus de legibus et legislatore Deble recalls that thils communés a direct source of
norms only in the territories that are directly jgab to the power of the Holy Roman Emperor
and in the lands that fall immediately under theveo of the Roman Churéff. In the
kingdoms of Portugal and Spain, which are sovereguntries, thdus communethat is
‘civil law’ (leges civile¥ or ‘imperial law’ (eges imperatoruin is not binding per se, not
even as a subsidiary source of norms. In this tegauarez is critical of Antonio Gomez, who
apparently claimed that, as a matter of custom, &ohaw enjoyed subsidiary force in
Spairt?’. In Suéarez’s view, only if there is no royal ldgt®on on a particular matter can
Roman law be used as a subsidiary source of laswiged that the King grants explicit
authority to those specific, subsidiary provisiafsRoman law?®. In other words, Suarez
confirms that ultimately, the King decides whetRerman law can be considered binding in a
certain field. He recalls an old Spanish adage stetes that ‘citing from Roman law, that is
the law of the Emperor, is punished with executidriis principle was laid down by Kings
Alfonso X and Alfonso XI. Thd.eyes de Tor@and theNueva Recopilacione-affirmed that
the only laws that could be cited in court were ll@s of the kingdorif>. Consequently,

124 On the Spanish colonial lawérecho indianpand its relationship to thies commungsee Tomas y Valiente,
Manual de Historia del derecho Espafipl 325-345; A. Pérez Martierecho Comun, Derecho Castellano,
Derecho Indianpin : Rivista internazionale di diritto comune,(B94), p. 43-90 ; J. Barrientos Grand@h,
sistema del ‘ius commune’ en las Indias occidestdRevista internazionale di diritto commune, 10 929 p.
53-137; M. Mirow, Private law, lawyers and legal institutions in Spgm America, 1500-2000_eiden 2003
[=doct. diss.], p. 60-70, and M. Mirowatin American law, A history of private law andfitutions in Spanish
Americg Austin, TX, 2004, esp. p. 45-53.

125 Tomas y ValienteManual de Historia del derecho Espafipl 397-398.

126 uarez Tractatus de legibus et legislatore Dédib. 3, cap. 8, num. 1, in : Opera omnia, editava a Carolo
Berton, Parisiis 1856, tom. 5, p. 199.

127 Suarez, Tractatus de legibus et legislatore Delib. 3, cap. 8, num. 5, p. 201 : ‘Addunt veroqalii

consuetudine receptum esse in Hispania, ut jueckervetur, ubi leges regni desunt. Ita tenet Bside Paz in
I. 1 Tauri, num. 520, ubi etiam Antonius Gomeziusm 10 sentit leges civiles habere vim legis inpdisa,

deficiente lege regni ; non tamen affert jus in glifundetur, nec consuetudinis mentionem faci, tsetum ait
esse communem opinionem. Re tamen vera non hafietesis fundamentum ; nam constat ex dictis idgds
ex vi suae originis nhon habere vim in Hispania.’

128 Suarez,Tractatus de legibus et legislatore Ddib. 3, cap. 8, num. 3, p. 200 : ‘Sic etiam inchegno
Lusitaniae, quod eisdem titulis supremum est, quitegnum Hispaniae, jus civile per se non obligafue per
leges regni derogari potest, ac saepe derogatirautem deest lex regni, servatur civile, non wé,ssed ex
ordinatione propria ejusdem regni.’

129 Suarez Tractatus de legibus et legislatore Ddib. 3, cap. 8, num. 4, p. 200-201: ‘Idemque iisg4nia
expresse cautum est legibus regni (...) et refeddRah Rub. dicentem Hispanos olim constituissejuiiteges
imperatorum allegaret capite plecteretur. (...) Iter. 1 Tauri refertur antiqua lex regis Alphongijae ibi
confirmatur et renovatur, in qua declaratur quoiregdet modo judicandum sit per proprias leges Hig®s
nullaque ratio habetur juris civilis in ratione ie@c juris. Additur vero ibidem permitti nihilomis in Hispania
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‘imperial laws’ or ‘civil laws’ are not in force iBpain. Still, it is permitted for academics to
study the civilian tradition for the sake of theidition and wisdom it contains. Moreover, to
the extent that the ‘civil laws’ express natural/Jahey are binding by virtue of natural law,
according to Suaré?. Even if they are not expressive of a naturalgatiion, they can serve
as a model of prudence and equiper{ modum exemplarium ad imitandam prudentiam et
aequitatenm

Theius commungthen, clearly was not merely present as an ateduorce. Instead,
theologians consciously used it as a precious soafcwisdom and argument. In a style
reminiscent of the so-callednos italicus the theologians fiercely debated the right
interpretation of provisions contained in the texis the civilian tradition. Using the
dialectical and scholastic method also typicalhd tate medieval jurists, they entered into
vigorous debates with authorities past and presentveigh the opinions on the correct
meaning of legal texts from the Code, the Digdsd, Ihstitutes and the Novels. References to
jurists of Orléans, such as Pierre de Belleperche 247-1308) are not insignificafit The
theologians were much more heavily indebted, thptmlthe work of post-glossators such as
Bartolus de Saxoferrato (1313-1357) The theologians’ predilection for Bartolus might
have had to do with the fact that Bartolus hadbe®&n afraid of assimilating the principles of
Aristotelian-Thomistic philosophy in the first pkaclt has been shown, indeed, that Bartolus
deliberately integrated argumentations from theplagd canon law into the field of civil
law™2

By the same token, their involvement with the carmen tradition was profound.
Their discussions on contract law are replete wathrences to GratianBecretumand Pope
Gregory IX’s Liber Extra The opinions of great canonists such as Nicolig udeschis

leges civiles in publicis Academiis doceri, et ptetari propter earum eruditionem et sapientiaom quia per
illas judicandum sit. | Et in I. 2 Tauri adduntila iverba, per leges regni, et non per alias jutican esse, et
omnia haec novissime confirmantur in nova recojpiteg |. 1, ante librum 1, et lib. 2, I. 1 et 2. nibus legibus
manifestum est leges civiles in Hispania non habendegum quatenus leges positivae sunt.’

130 SuarezTractatus de legibus et legislatore Ddi. 3, cap. 8, num. 4, p. 201 : ‘Quatenus vdiaeileges in
multis continent et declarant ipsam naturalem legsenvandae erunt in vi legis naturalis, non inlegis
humanae. (...) Item quamvis non contineant naturabdaigationem, nec etiam per se obligent, deservire
possunt per modum exemplarium ad imitandam prualentt aequitatem, quam frequentius continent, isive
taxandis poenis, sive in interpretandis testameintisonjecturanda mente defuncti, et similibus.’

131 0On Pierre de Belleperche (Petrus de Bellapertighdse works are remembered mainly for their infaeeon
Bartolus and Baldus thanks to the intermediatiorCimio da Pistoia (c. 1270-1336/7), see F. Soetarnee
Belleperche in: P. Arabeyre - J.-L. Halpérin - J. Krynen (gd®ictionnaire historique des juristes francais,
Xlle-XXe siecle, Paris 2007, p. 61-62; and K. Beeenierre de Belleperche, Portrait of a legal puritan
[Studien zur européaischen Rechtsgeschichte, 19dhkifurt am Main 2005.

32 On Bartolus, see the recent studies by S. LepBiesRichter und die Zeugen, Eine Untersuchung adhan
des Tractatus testimoniorum des Bartolus von Semsdd, Mit Edition, [Studien zur europaischen
Rechtsgeschichte, 158], Frankfurt am Main 2003d an Zweifeln zur Uberzeugung, Der Zeugenbeweis im
gelehrten Recht ausgehend von der Abhandlung de®lBs von SassoferratgdStudien zur européischen
Rechtsgeschichte, 160], Frankfurt am Main 2003.

133 5. Lepsius,Juristische Theoriebildung und Philosophische Katem, Bemerkungen zur Arbeitsweise des
Bartolus von Sassoferratan: M. Kaufhold (ed.), Politische Reflexion in rd@Velt des spéaten Mittelalters /
Political thought in the ages of scholasticism,agssin honour of Jurgen Miethke, [Studies in Medleand
Reformation traditions, 103], Leiden-Boston 20042®7-304; S. LepsiusTaking the institutional context
seriously, A comment on James GordiEye American Journal of Comparative Law, 56 (2008661-662.
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(1386-1455), better known as Abbas Panormitanusbbias Siculus, are a constant point of
referencé®,

In the sixteenth century Spanish experience, thentbaries between legal and
theological scholarship turn out to be rather perothis is even more true of the Spanish
legal tradition as it evolved in the Indies. Thentendous variety of sources quoted by a
famous Spanish jurist from the first half of theesgteenth century such as Juan de Sol6rzano
Pereira (1575-1655) evidences the syncretic naifitbe Spanish legal culture in the early
modern period. In his standard work on the lawhef indies De indiarum iur@, Solérzano
Pereira quoted extensively from patristic sourtiesjus communethe humanist jurists and
the moral theologiar¥.

Eminent scholars used to teach that the culturth@ius commundost the battle
against the rising power ofira propria in the course of sixteenth century, since i
communeame under the twin attack from legal humanismtaadsecond scholastié®. It is
beyond doubt that thes communéost much of its significance in Europe at leastif the
middle of the sixteenth century onwards, as thénatate became the ‘basic legal Uit
There is also a certain amount of truth in the psijon that the ‘second scholastic’ and, even
more so, legal humanism contributed to the demis¢he the ius commune Both the
humanist jurists and the moral theologians regatbdedis communes a historical source of
useful juridical tools rather than a set of immigaiouths. Yet it is difficult to make sweeping
generalizations on this topic, certainly when itmas to the transformation of thas
communein the works of the ‘late scholastics’. At any gatthe ius communewas
continuously praised by theologians as a uniquercsowf knowledge for confessional
practice. A brief look at Melchor Cano will illustie this.

In his posthumously published masterpiece on taelthy of theological sourcd3e
locis theologicis the Dominican friar Melchor Cano (c. 1509-156@ncluded that both
canon law and civil law were an extremely usefud aathoritative source of norms for the

13 Nicolaus de Tudeschis was known under these synsngince he obtained the abbacy of Santa Maria di
Maniace near Mount Etna in Sicily, even though besdnot seem to have been present there very sierk.
Pennington, Nicolaus de Tudeschis (Panormitanush: O. Condorelli (ed.), Niccolo Tedeschi (Abbas
Panormitanus) e i suoi Commentaria in Decretalddr| di Erice, 25], Roma 2000, p. 9-36. M. Asche\icola

‘el monaco’, consulente, con edizione di due saoép olografi per la Toscangin: O. Condorelli (ed.), Niccolo
Tedeschi (Abbas Panormitanus) e i suoi Commentari2ecretales, [l libri di Erice, 25], Roma 2000, %36.
Panormitanus was busy attending councils and giléggl advice, as is illustrated in the same vollopeM.
Ascheri,Nicola ‘el monaco’, consulente, con edizione di duei pareri olografi per la Toscang. 37-68.

135 See the impressive number of authorities citdusrwork, listed in Juan de Solérzano y Perdi@ ndiarum
iure sive de iusta Indiarum Occidentalium inqudite, acquisitione et retentiondib. 1: De inquisitione
Indiarum ed. C. Baciero e.a., [Corpus Hispanorum de Paese 2, 8], Madrid 2001, p. 615-640.

136 Bellomo, L’Europa del diritto comunep. 107. The author has acknowledged that thie e the alleged
crisis of theius communen the sixteenth century is subject to revisioag dM. Bellomo,Condividendo,
rispondendo, aggiungendo, Riflessioni intorno ais‘icommuneg’Rivista internazionale di diritto comune, 11
(2000), p. 295, n. 19. Since we cannot go intostiigiect of legal humanism in France and its attittalvard
Roman law, we refer to BirocchBlla ricerca dell'ording p. 1-49 for a critical analysis of the authoritat
status of Roman law among the legal humanists.

37 This point is made with particular vehemence in Osler, The myth of European legal history
Rechtshistorisches Journal, 16 (1997), p. 393-410.
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theologia®® The civilian tradition was praised as a uniquerse of elegant, technical legal
vocabulary*®. The fifty books of Justinian’s Digest were callsgcred’ and ‘a temple of
wisdom™®. Also, Cano expressly criticized Juan Luis Vivg4'492/3-1540) typically
humanist undermining of the authority of Roman I&iill, he did share Vives’ lament about
the corruption of the civilian tradition. Concretehe dissuaded theologians from relying on
the modern commentators of Roman law, since, intrash to the Roman jurists,
contemporary jurists frequently had no traininghilosophy**.

Cano’s praise of civil law and canon law as invhalaaools for the sound practice of
moral theology was certainly not an exception. Aoreymous dissertation preceding Alfonso
de’ Liguori’s Theologia moralisexpressly confirmed Cano’s statement that the kedge of
civil and canon law was not only useful for a mdteologian, but necessary. A theologian
claiming to be able to solve a case of conscieritteowt the support of the civilian and canon
law tradition was considered to be arrod#nt

2.1.3 A syncretic legal culture

The works of the canonists Martin de Azpilcueta9d4586), alias Dr. Navarrus, and of
Diego de Covarruvias y Leyva (1512-1577), his stideave been of particular relevance for
stimulating the cross-fertilization between iie commungethe canon law tradition and the
moral theological literature. Both stood at thessroads of canon and civil legal thought,
humanism, and scholasticism. Their works are examf the syncretic nature of Spanish
legal culture of the early modern period, both d¢w® tpeninsula and in the Spanish
Netherlands.

138 Melchor Cano,De locis theologicis edicién preparada por Juan Belda Plans, [Bikdiotde Autores
Cristianos Maior, 85] Madrid 2006, lib. 10, capfl&ilidad del Derecho Civil para el te6logo], p.5846: ‘La
verdad es que, contra lo dicho en capitulo antelasrrecursos del Derecho humano pueden ser ajirades
por el tedlogo en muchas ocasiones. En efecta,@ehcia candnica es necesaria al tedlogo, ytastaroxima
y ligada al conocimiento de las leyes que apenasigrusepararse una y otra cosa, entonces el tedéigo
considerar cosa suya tanto el Derecho Candnico e@wil, relacionado con el anterior.’

139 cano,De locis theologicislib. 10, cap. 8, p. 547: ‘En los anteriores ej@mmos parece bien el vocabulario
técnico de los jurisperitos, pues tampoco es oportjue hablemos siempre con un lenguaje elegante’; (

140 cano,De locis theologicislib. 10, cap. 8, p. 548: ‘Afirmo que aquella cdlapion [Digesto] es cosa santa;
con razon lo llamo Justiniarieemplo de la sabidurigC. 1,17,1].

141 cano,De locis theologicislib. 10, cap. 9 [Fuerza y valor del argumentoadmdel derecho civil], p. 549: 'Y
no podemos aprobar que Luis Vives se empefie err ittda la fuerza de las leyes romanas y desviduar
autoridad. Con frecuencia es demasiado indulgeotesigo mismo cuando fustiga la corrupcién de la
disciplinas. (...) Por otra parte, una cosa es eritias leyes civiles, sobre todo las sancionadatapmstumbre
en una Republica bien constituida, y otra denurogerrors de los comentaristas; aunque Luisp&ué atafie

a los jurisperitos, piensa lo mismo que nosotros.’

142 Alfonso de’ Liguori, Bassani 1773 heologia moralistom. 1, prol. Dissertatio prolegomena de casuisticae
theologiae originibus, locis atque praestantipart. 2 Pars didacticd, app. 1 De jure utroque canonico et
civili deque ejus usu in morali theologjgpar. 1 Juris utriusque canonici et civilis notitiam thegtm morali
necessarium esgep. Ixiii: ‘At pene innumera sunt in morali thegfia, quae sine canonum scientia definiri non
possint. (...) In his aliisque sexcentis hujus gemdfieologus insolentissimus erit, si absque césnatque
jurisperitis inconsultis sententiam ferre aususifuBlura vide apud Canum de locis theologicis ( Afgue hinc
constare puto, juris quoque civilis notitiam norlem modo theologo morali esse, sed et necessafiEm
multa sunt in theologia morali quae ex juris cwilnstitutis pendent, neque aliter definiri possum legibus.’
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Dr. Navarrus was born in Barasoain in Navarra torthble family Azpilcuetd®. He
studied the arts at Alcala de Henares with doctoaiia, himself a pupil of the Scottish,
nominalist philosopher John Mair (1467-1550). Urnlatedly for political reasons, he left
Spain in 1516 to study law in Toulouse, where Ise gught for a couple years. In France he
was exposed to both the revival of Thomism andrige of legal humanism. To obtain his
doctoral degree, Martin de Azpilcueta went to Saaca in 1524, where he became a
professor of canon law until Emperor Charles Vezhlipon him in 1537 to teach at Coimbra.
For approximately the last two decades of his liie, worked as a counselor to the
Penitenzieria Apostoliathe tribunal of conscience of the Holy $&eCovarruvias, one of
Dr. Navarrus’ students at Salamanca, was as diffiouput into a category as his master
While drawing much inspiration from the scholadtiadition, they shared a love for the
typically humanist ideal of writing perfect, limpldatin**®. Not without reason, Dr. Navarrus
has been called a ‘humanist jurts

The ‘Spanish Bartolus’, as Covarruvias was nickringpioted as easily from the
classical authors, the theologians, and the hurnsargs he did from the civilians. Perhaps the

143 The following biographical details on Dr. Navarre borrowed from the detailed account in V. Laaen
Martin de Azpilcueta (1492-1586), Un profilarchivio Italiano per la storia della pieta, 18003), p. 15-148.
See also E. Tejerd| Doctor Navarro en la historia de la doctrina aamica y mora] in: Estudios sobre el
Doctor Navarro en el IV centenario de la muerteMitin de Azpilcueta, Pamplona 1988, p. 125-180. Dr
Navarrus is not only famous for his legacy as aaligirand a canonist, he also formulated groundémga
economic ideas, cf. B. Schefold (ed/ademecum zu zwei Klassikern des spanishen WiftsdeakensMartin

de Azpilcuetas ‘Comentario resolutorio de Cambiord Luis Ortiz’ ‘Memorial del Contador Luis Ortiz a
Felipe II', Dusseldorf 1998.

144 For an introduction to the jurisdiction of tRenitenzieria Apostoligawhich cries out for further study, see
P. Chouét,La sacrée Pénitencerie Apostolique, Etude de deditd’histoirg Lyon 1908; L. Schmugge,
Verwaltung des Gewissens, Beobachtungen zu denst®egider péapstlichen PonitentiarieRivista
internazionale di diritto comune, 7 (1996), p. &;-®. Maillard-Luypaert,Les suppliques de la pénitencerie
apostolique pour les diocéses de Cambrai, Liegérdiranne et Tournai (1410-1411Analecta Vaticano-
Belgica, Série 1, 34], Bruxelles 2003, p. 27-58d d. Ickx,Ipsa vero officii maioris Penitentiarii institutinon
reperitur? La nascita di un Tribunale della cosdenin: M. Sodi - J. Ickx (eds.), La penitenzieriavafwlica e il
sacramento della penitenza, Percorsi storici, djiciriteologici e prospettive pastorali, Citta d&lticano 2009,
p. 19-50.

%5 Tomas y ValienteManual de Historia del derecho Espafigd. 309-310. Valiente acknowledges that
Covarruvias escapes any attempt to classify himmhbureats Covarruvias in the same chapter tisauidses the
humanist jurists Antonio de Nebrija (1441-1522) @&rdonio Agustin (1516-1568). Further biographidatails

on Covarruvias can be found in F. Merzbach&epilcueta und Covarruvias, Zur Gewaltendoktrin der
spanischen Kanonistik im Goldenen Zeitaltar: G. Kobler — H. Drippel — D. Willoweit (ed.Jriedrich
Merzbacher, Recht-Staat-Kirche, Ausgewéhlte AutsafForschungen zur kirchlichen Rechtsgeschichté un
zum Kirchenrecht, 18], Wien-KéIn-Graz 1989, p. Z/@0; J. FinestresEl humanismo juridico en las
universidades espariolas, Siglos XVI-XVill : Rodriguez, L.-Bezares S. (eds.), Las Unidedes Hispéanicas
de la Monarquia de los Austrias al CentralismorédbeSalamanca 2000, vol. 1, p. 317-320; and Nedkarn,
Diego de Covarrubias y Leyva, Zum Friedens- uneé¢sdenken eines Kanonisten des 16. Jahrhundertsl.
Brieskorn — M. Riedenauer (ed.), Suche nach FrieBetitische Ethik in der Friilhen Neuzeit II, Staitg2002,

p. 323-352.

146 E g. Martin de Azpilcuetdn tres de poenitentia distinctiones posterioresotentarij Conimbricae 1542,
[Ad auditores]: ‘Cum enim illum erigere paulum petimus, ut multis potius quam paucis placeremus ac
prodessemus usque ad plenam perspicuitatem illieacidse nos credimus a barbara boce ac phrasirmsaper
stilum scholasticum licuit abstinentes.’

147.C. Zendri,L'usura nella dottrina dei giuristi umanisti, Martide Azpilcueta (1492-1586j : D. Quaglioni —
G. Todeschini — M. Varanini (eds.), Credito e ustma teologia, diritto e amministrazione (sec. XN),
[Collection de I'Ecole francaise de Rome, 346], Ra2005, p. 265-290.
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only category which would do justice to the hybtltbught of both Dr. Navarrus and
Covarruvias is ‘humanist scholastic canon law’ realogism which shows the inadequacy of
the traditional categories when applied to sixteezgntury Spanish juridical thought. Then
again, Covarruvias was not only a great academit,also actively engaged in forensic
practice. Besides teaching canon law at Salamawoa 1543 onwards, he started his legal
career as a judge in tli&hancilleriaof Granada, participated in the Council of Tresgrved
as the bishop of Ciudad Rodrigo in 1560 and of Segm 1565, and eventually became the
president of th€onsejo Real de Castilia 1573.

Dr. Navarrus and Covarruvias are among the mosbitapt and direct sources of
juridical thought for theologians. However, theitusof the traditions of civil law, canon law,
and moral philosophy was not the exclusive dom#&ibro Navarrus and Covarruvias. They
were tapping into a wider trend, which mixed legald moral traditions. It found fertile
ground in many different regions in the early mod&panish empire, such as the Spanish
Netherlands. The work of the sixteenth centuryspsrat the University of Leuven, too, drew
on a mix of several traditions, such as Bartolisggal humanism, and scholastic thodght
The general acceptance in the sixteenth-centurjeédends that naked pacts are binding
(pacta nuda sunt servangdenight be due in no small measure to this singfuaion of civil
and canon law traditions at the University of Lenh/&

A seminal synthesis between civil law, canon lamg anoral thought was already
being forged at the beginning of the sixteenth wenin the works of an exceptional jurist
such as Nicolaes Everaerts (1463/4-1516), a prafegsthe University of Leuven who went
on to become the president of the Council of Mafitfe Everaerts heralded in a tradition of
practice-oriented legal thought which combined afqund expertise in Romano-canon law
and a great sensitivity for moral thoutfit He was a friend of Erasmus and is considered to
be a protagonist of the legal humanist movemetiteatniversity of Leuvelt”. The synthesis
created by Everaerts not only inspired generatidnsrists in the Low Countries, but also the

148 | . Waelkens,Was er in de zestiende eeuw een Leuvense invlodtetoEuropese contractenrechtin:
B. Tilleman — A. Verbeke (eds.), Actualia vermogeett, Brugge 2005, p. 3-16. It is worthwhile ngtiwith
the author on p. 8-9 that despite King Philip iempt to separate the study of civil law and calaav by
founding three royal chairs in law (1557), the uefhce of canon law persisted at the Faculty of bdwhe
University of Leuven. For example, the calvinigiigtiElbertus Leoninus (1519/20-1598) taught calaenfor a
certain period. Also, professor of Roman law Jolsnwamesius (1524-1590) went on to occupy the afair
canon law.

149WaelkensWas er in de zestiende eeuw een Leuvense invideet Guropese contractenrechtd?,15-16.

130 On the life and times of Everaerts, see the bjmgtay D. van den Auweele in G. Van Dievoet e.as(gd
Lovanium docet, Geschiedenis van de Leuvense Ramiitsit (1425-1914)Cataloog bij de tentoonstelling in
de Centrale Bibliotheek (25.5-2.7.1988), Leuven8,98 60-63, and O.M.D.F. Vervaa8tudies over Nicolaas
Everaerts (1462-1532) en zijn Topjdarnhem 1994 [=doct. diss.], p. 3-25.

%1 On Everaerts’ familiarity with the theologian CadrSummenhart, in particular, see Vervagttdies over
Nicolaas Everaertsp. 110-111. Comparé. Waelkens,Nicolaas Everaerts, Un célebre méconnu du droit
commun (1463/4-1532Rivista internazionale di diritto comune, 15 (2D(®. 182 : ‘Everaerts raisonne toujours
utroque iure En outre il ne cite pas seulement les |égistéssatanonistes, mais également des moralistesset d
pénitenciers comme Angelus de Clavasio, Astesaausstl ou Conrad Summenhart.’

152 E g. V. Brants|.a faculté de droit de I'Université de Louvain avers cing siécles, Etude historiquRaris-
Bruxelles 1917, p. 8-9; and R. Dekkerfet humanisme en de rechtswetenschap in de NederigAntwerpen
1938, p. 1-36.



50

Spanish theologian Francisco de VitdtiaWhether a direct connection between Everaerts
and Vitoria existed is unknown. But it is beyondullbthat they participated in the same
tendency of fusing canon law, civil law, moral tighty and humanist mentality. This trend
can be witnessed from the early sixteenth centawand, in the Southern Netherlands as well
as on the Spanish mainland.

The theologians did not content themselves witloddisg the legal traditions. They
also claimed to be superior to the civilians andoceésts. They vindicated the power to
evaluate positive law — contemporary statutory léwe law of the Church, and thas
commune- from the perspective of natural law. For examplemingo de Soto argued that it
was the task of theologians to evaluate the manahdations of civil la#**. Boasting of the
superiority of their discipline, the theologiansaiahed to be able to speak with authority in all
matters related to man’s existence. As the opesemgence of Francisco de Vitorid&electio
de potestate civilread$®, ‘the office and calling of a theologian are sodeyi that no
argument or controversy on any subject can be derail foreign to his profession.’

2.2 From manuals for confessors to systematic legatises
2.2.1 Symbiosisversusseparation of law and morality

The intense relationship between law and theolagyrally reaches much farther back than
the moral theologians of the sixteenth and sevettiegenturie§®. During the Middle Ages,
all monastic orders, even the most ascetic onesnbe deeply involved with IaWw. It is
unwise for an historian to divide the flux of histal events into neatly distinguished epochs,
or worse still, to revise the existimgesuraeWere it not unwise, then it would be tempting to
reconsider the Middle Ages as a thousand-year ¢ghdreginning with Benedict of Nursia’s
famous maxim ‘Ora et labora’ as expressed durimgRule around 550, and ending with

123 WaelkensCivium causap. 114. It is beyond doubt that jurists from Lenwdid influence the Spanish moral
theologians. This is very clear in Tomas Sanchemsk. References to Nicolaes Everaerts, in padicure
scarce but not absent, e.g. Sanclégputationes de sancto matrimonii sacramemiatverpiae 1620, tom. 1,
lib. 1, disp. 65, num. 1, p. 111.

1% Soto,De iustitia et iure libri decem / De la justiciadgel derecho en diez librpedicién facsimilar de la hecha
por D. de Soto en 1556 [Salamanca], con su vers#siellana corrrespondiente, Introduccion histosica
teologico-juridica por Venancio Diego Carro, Versiéspafiola de Marcelino Gonzélez Ordéfiez, [Institle
estudios politicos, Seccion de tedlogos juristhsiviadrid 1967 (hereafter : SotDe iustitia et iure ed. fac. V.
Diego Carro — M. Gonzalez Ordéfiez), vol. 1, Proaemip. 5.

135 Francisco de VitoriaQn Civil Power prologue, cited from the translation in A. Pagdeh Lawrance (eds.),
Francisco de Vitoria, Political writingsCambridge 2001 [=1991], p. 3. We are gratefuPtofessor Charles
Donahue Jr. for bringing this text to our attention

%6 The following paragraphs borrow in part from matempreviously published in Decoclrom law to
paradise p. 14-33.

" Hence, the fundamental contribution of Franciscareh as Pier Giovanni Olivi (1248-1298) to corttlagv
and economic thought; cf. Biron, Marchands et confesseurs, Le Traité des conttd@ivi dans son contexte
(Narbonne, fin Xllle-début XIVe siecleln : L'Argent au Moyen Age, XXVllle Congrés de BHMESP
(Clermont-Ferrand, 1997), Paris 1998, p. 289-308vi Gs also the subject of detailed study in seer
fundamental contributions by G. Todeschini, dlgprezzo della salvezza, Lessici medievali delspn
economicopRoma 1994, antdmercanti e il tempio, La societa cristiana e iiloolo virtuoso della ricchezza fra
Medioevo ed Eta ModernBplogna 2002.
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Luther’'s symbolic burning of Angelo Carletti de @asso’s (ca. 1414-1495) famous manual
for confessors, th&umma Angelic1486) on December 10th, 1520 at Wittenberg. lset u
explain this a little further.

Benedict's Rule had been an authentic exhortattometoncile the active and the
contemplative life. The medieval tradition of malsuir confessors — which enjoyed a boom
from at least the fourth Lateran Council (1215) ame® — had eventually tried to determine
the practical consequences of that ideal. The teahdevices they used for bridging the gap
between the lofty principles of Christian spirit\aland the realities of the active life were
Roman and canon law. These legal sources were lirtadpear on the qualms of conscience
arising in all areas of if8°. However, Luther no longer wanted legal argumerddminate
the internal forum, as it did in tfBumma Angelicand other manuals for confess6fslt is
certainly no coincidence that Silvester Mazzoli@i Brierio (1456-1523), the Dominican
theologian who was the author of the other famowsual for confessors, thBumma
Silvestring was one of the first who became involved in aaipolemic with Luther, notably
on the subject of papal powet

Significantly, two thirds of the references con&nin Angelo CarlettisSumma
Angelicawere taken from Roman law, canon law and medigvats. This deeply juridical
character of th&umma Angelice not surprising. For one thing, Angelo Carld#i Chivasso
himself was a former professor of theology and Ewthe university of Bologna and a
magistrate who eventually became a Franciscanffidfor another thing, the juridical and
the theological spheres already overlapped in eranianuals as well, for instance in the

%8 The secondary literature on the manuals for ceofss is abundant. See, for example, F.W.H.
Wasserschleberie Bussordnungen der abendlandischen KirdHalle 1851; H.J. Schmitdie Bussbiicher
und Bussdisziplin der KircheMainz 1883; P. Michaud-Quantirfommes de casuistique et manuels de
confession au moyen age (Xlle-XVle sié¢ldsguven-Lille-Montréal 1962; Ch. BergfeldKatholische
Moraltheologie und Naturrechtslehrén: H. Coing (ed.), Handbuch der Quellen und datar der neueren
europaischen Privatrechtsgeschichte, Band 1l. Neu&it (1500-1800), Das Zeitalter des gemeinen ech
Teilband I.1. Wissenschaft, Minchen 1977, p. 99831@nd O.l. LangholniThe merchants in the confessional,
Trade and price in the pre-Reformation penitentiahdbooks[Studies in Medieval and Reformation Thought,
93], Leiden 2003, p. 233-271; Goering,The scholastic turn (1100-1500), Penitential thegl@nd law in the
schools in: A. Firey (ed.), A new history of penance, [Bril's Cpamions to the Christian Tradition, 14],
Leiden-Boston 2008, p. 219-238;GQ@oering, The internal forum and the literature of penancel aonfession

in: W. Hartmann- K. Pennington (eds.), The history of medieval canenilathe classical period, 1140-1234,
From Gratian to the decretals of Pope Gregory D&sWngton D.C. 2008, p. 379-428. Importantly, unither
supervision of Prof. Dr. Thomas Duve, PD Dr. Chais¢ Birr is currently conducting research on thenoals
for confessors in the late medieval and early modmriod at the Max-Planck-Insitute for Europeargale
History (Frankfurt/Main).

139 The result is that those manuals offer us a unigsight into late medieval Christian societieshas recently
been noted in regard to the early fourteenth-cgritiliro de las confesionés Garcia y Garcia — B. Alonso
Rodriguez — F. Cantelar Rodriguez (edMprtin Pérez, Libro de las confesiones, Una radadte de la

sociedad medieval espafopl8iblioteca de autores cristianos maior, 69], Ma®002. It is worthwhile noting
that theLibro de las confesiongs. 1312-1317) counts no less than 757 pages imaidern edition.

180 pjhlajamaki Executor divinarum et suarum legum, Criminal lavdahe Lutheran Reformatiop. 183.

181 M. ScattolaEine interkonfessionelle Debatte, Wie die SpaniSétscholastik die politische Theologie des
Mittelalters mit der Hilfe des Aristoteles revidierin: A. Fidora — J. Fried — M. Lutz-Bachmann —Schorn-
Schutte (eds.), Politischer Aristotelismus und §ieh in Mittelalter und Frither Neuzeit, [Wissengkulund
gesellschaftlicher Wandel, 23], Berlin 2007, p. 14.19.

182 For more biographical details, seeP®zzella, inDizionario Biografico degli Italiani20 (1977), p. 136-138.
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Speculum curatorundrafted by Ranulph Higden (c. 1285-1364) from tBenedictine
monastery in Chester, and in tl@notosolitos parvuswritten by Arnold Gheyloven of
Rotterdam (c. 1375-1442), a regular canon at thedé&heim monastery at Groenendaal near
Brusseld® The eminent legal historian Winfried Trusen hagemtly argued that the manuals
for confessors provided one of the highways throwich theius communéook root at the
grassroots level of sociéfy. This is even more true of the subsequent momdbldyical
tradition. The literature of theologians such asoS®olina and Lessius contributed to no
small extent to the ongoing diffusion of the teatsheius communand to their preservation
as a repository of legal vocabulary and legal argutnuntil the modern era.

Martin Luther almost succeeded in liiamnatio memoria®f 1520. Until recently,
little attention has been paid to the fact that@a¢holic Church’s antagonistic reaction to the
Protestant movement actually strengthened the cwtibn of law and theology that formed
the nub of Luther's criticisii>. The sixteenth-century Dominicans and Jesuitslemhgéd
Luther's heterodox view of morality by reinforcimyecisely what he had condemi®d
They gave spiritual advice to the flock by relyiog pagan philosophy and thes commune
Luther thought that personal faith, divine gracd #re Bible were the principal agents in the
process of justification. Moreover, he rejected thiermediary role of the Church as the
guide of the individual’'s conscience. The Domingand the Jesuits, on the other hand,
remained faithful to the adage of Thomas Aquinhat grace perfects nature, provided that
the potential of nature has been developed initeegdlace @ratia naturam praesupponit et
perficit). They also believed that the dictates of consserould only be spelled out correctly
by clerical experts. For Protestants, the individueonscience was judge; for Catholics, the
confessor was considered judje

183 E. Crook — M. Jennings (ed. and trangkinulph Higden, Speculum Curatorum, A mirror foratas, Book
1, The commandmentDallas Medieval Texts and Translations, 13], k&u 2011; A.G. WeilerHet morele
veld van de Moderne Devotie, weerspiegeld inGietosolitos parvusan Arnold Gheyloven van Rotterdam,
1423, Een Summa van moraaltheologie, kerkelijktrechspiritualiteit voor studenten in Leuven en &wer,
[Middeleeuwse studies en bronnen, 96], Hilversu&®. 41-72.

84 W. Trusen,Forum internum und gelehrtes Recht im Spatmitedabummae confessorum und Traktate als
Wegbereiter der RezeptioAeitschrift der Savigny-Stiftung fiir Rechtsgestite, Kan. Abt., 57 (1971), p. 83-
126; W. TrusenZur Bedeutung des geistlichen Forum internum urigremm fur die spatmittelalterliche
Gesellschaft Zeitschrift der Savigny-Stiftung fir Rechtsgemttie, Kan. Abt., 76 (1990), p. 254-285.

1% There are excellent studies, however, byTMrrini, La coscienza e le leggi, Morale e diritto nei te=i la
confessione delle prima etad moderndologna 1991; A.Prosperi, Tribunali della coscienza, Inquisitori,
confessori, missionari[Bibliotheca di cultura storica, 214], Torino B9E. Brambilla, Giuristi, teologi e
giustizia ecclesiastica dal '500 alla fine del '7,08: M.L. Betri— A. Pastore (eds.), Avvocati, medici, ingegneri,
Alle origini delle professioni moderne (secoli X¥XIX), Bologha 1997, p. 169-206; e Boer, The conquest
of the soul, Confession, discipline and public orite counter reformation MilanLeiden 2001; RRusconi,
L'ordine dei peccati, La confessione tra Medioevbeta modernaBologna 2002; VLavenia,L’infamia e il
perdono, Tributi, pene e confessione nella teologimale della prima eta modernBologna 2004.

1% For a description of early modern Catholic legalture as opposed to the Lutheran Reformation, see
M. SchmoeckelFragen zur Konfession des Rechts im 16. JahrhuraderBeispiel des Strafrechia: I. Dingel

— W.-F. Schaufele (eds.), Kommunikation und TransfeChristentum der Fritlhen Neuzeit, [Verdffentlicigen
des Instituts fur Européische Geschichte Mainzh8ge, 74], Mainz 2008, p. 185-187.

17 See J.F. Keenawilliam Perkins (1558-1602) and the birth of Biitisasuistry in: J.F. Keenan — Th.A.
Shannon (eds.), The context of casuistry, Washind@d@ 1995, p. 112. The author goes on to remark, no
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It should not come as a surprise, then, that imparison with their Catholic
counterpart, the Protestant traditions in morabligy were characterized by relatively scarce
references to sources other than the Gospel an@Ilth&@estament. They emerged from the
very condemnation by Luther of that symbiosis af land morality as it had grown in the
Catholic Church. This can clearly be seen in thakwOn Conscienceby the Puritan
theologian William Ames (1576-1634%§. His work is devoid of almost any reference to
Roman or canon law, in great contrast to that ef @atholic moral theologians. This is
reflective of the wider protestant tradition. Tootgl Friedrich Balduin’s (1575-1627) critique
of Catholic ‘casuists’ such as Cajetan, Dr. Navarand Azor: ‘they derive the solutions to
far too difficult cases not from the most limpidufdains of Israelgx limpidissimis Israelis
fontibug, but from their own scholastic pool and that tiiers, such as Thomas Aquinas,
Tomas Sanchez, and Suéarez, and they vield them thye ignorant mob®°.

Scathing critiques of canon law and ‘papalizingsjprudence’ were typical of the
Protestant reformation. This phenomenon persistednstance in Heinrich Ernst Kestner’'s
(1671-1723) Discourse on papalizing jurisprudencéDiscursus de jurisprudentia
papizant§'"°. However, the anti-papal rhetoric employed by Putatet theologians and jurists
should not make us blind to their ongoing famitianwvith the Catholic moral theological
tradition. This is obvious from Balduinus’ quotirigeir names in higreatise on cases of
conscience But it is also obvious from juridical dissertai® supervised by an eminent
theologian and jurist such as Samuel Stryk (164IBL7He would become very close to
typically anti-Catholic protestant natural lawyessich as Christian Thomasius (1655-1728).
Stryk was even a mentor to Justus Henning Boeht@&#4(1749), the famous author of the
lus ecclesiasticum protestantiud couple of dissertations that were submittethefaculty
of law at the University of Frankfurt/Oder undery&ts supervision abound with references
to Catholic moral theologians such as Leonardusiugs®.

without a certain sense of irony, that the nearflmiimg roles of judge and consoler that perplexeatholic
confessors were absolutely irreconcilable in thesqeal conscience of the Reformed believer.

1% This is illustrated in regard to the solution of@ncrete case of conscience, namely the MercHaRhodes,
in Decock,Lessius and the breakdown of the scholastic paradig 68.

189 Friedrich Balduin Tractatus de casibus conscientialittebergae 1628, Epistola dedicatoria, [s.f(].:) qui
non ex limpidissimis Israelis fontibus, sed proptiiaditionum scholasticorum et aliorum, ut Thomagiinatis,
Thomae Sanchez, Suarezii lacunis, decisionesidiffin casuum hauserunt et rudi populo propinari@i
Balduin, see Wilhelm GalBalduin, Friedrich in: Allgemeine Deutsche Biographie, 2 (1875),16-17 (URL:
http://www.deutsche-biographie.de/pnd116883391 Pamthor=adb; last visited on 20.09.2011).

10 Heinrich Ernst KestnerDiscursus de jurisprudentia papizantRintelii 1711, p. 14 : ‘Est autem nobis
jurisprudentia papizans doctrina corrupta, sivepagismo, sive ex superstitione fluens, quando ajeuina
jurisprudentiae principia aliud statuimus, aliudgiméerimus, quam quod recta ratio et vera legunmunaat
exigunt.” For biographical information on Kestneho became a professor of law at Rintel after hislies at
the universities of Frankfurt/Oder and Halle(167123), see F. von Schult&estner, Heinrich Ernstin:
Allgemeine Deutsche Biographie, 15 (1882), p. 664 URI(: http://www.deutsche-
biographie.de/pnd122950054.html?anchor=adb’; lested on 20.09.2011).

"1 References to Lessius, to hame but one Catholi@inioeologian, are contained iBisputatio juridica de
conscientia partium in judicioquam (...) praeside Samuele Strykio (...) placidadigouum examini submittit
Johannes Christianus John (Francofurti ad Viadd8#y) [=Diss. jur., Frankfurt/Oder, 1677], e.g1p, 12, 17,
26, 39, 47, 48, 51, 52, 53, 60, 63, 64, 67, 71,78 ,Similar observations apply @issertatio de conscientia
advocatj quam (...) praeside Samuele Strykio (...) placidodi#éounum examini sistit Ephraim Nazius
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To the protestant reformerisis communeand canon law are no longer valid sources
for the solution of moral problems. To return te tbitation from Friedrich Balduin, only
sacred texts of the New and Old Testamdimpdissimi Israelis fontgsare justified in
arbitrating the solution of moral cases. A starkemntrast with Melchor Cano’s
abovementioned insistence on the necessity ofttlty ®f Romano-canon law for confessors
and moral theologians could hardly be imagineddBials statement thus heralds in the neat
separation, not only of law and morality, but atsfothe disciplines of jurisprudence and
moral theology. A brilliant account of this separatof distinct duties and disciplines was
eventually formulated by the Lutheran professonatural law Samuel von Pufendorf (1632-
1694). In the wonderful introduction to his wofn Duties which is a true rhetorical
masterpiece, Pufendorf distinguished three sowtekities, namely: reason, civil laws, and
divine revelation. Contrary to the Catholic morhéalogians, he held that it pertained to
separate disciplines to analyze the obligation$ tbdowed from each of those sources,
namely: natural law, civil law, and moral theologgspectively’>

It is therefore manifest that mankind draws thevkedge of his duty, and of what he has to
do because it is honest, and of what he has tolmoduse it it is turpid, from three fountains,
so to speak, namely from the light of reason, friiva civil laws, and from a peculiar
revelation by God. (...). From this, three separageiplines come forth, of which the first is
natural law, which is common to all nations, theeotis the civil law of each individual
political community, of which there are as manya@as;ould be as many, as there are political
communities in which mankind split up. The thirdsapline is considered to be moral
theology, which is distinct from that part of thegy in which the principles of faith are
explained.

2.2.2 The Dominicans at Salamanca and the renewal dt#tkeolic tradition

While the protestant reformation was assertinglfitgéth increasing force, the Catholics
revived Thomistic moral philosophy. This is suféintly well-knowrt”®. This revival
coincided with the reinforcement of the Aristotalienoral tradition, which can generally be

(Francofurti ad Oderam, 1677) [=Diss. jur., Framifdder, 1677], e.g. p. 31, 41, 42, 43, 50, 51,68,69, 70.
See alsoDissertatio juridica de credentiae revelationguam (...) praeside Samuele Strykio (...) publicae
eruditorum disquisitioni exponit Henricus Andreaseler (Francofurti ad Viadrum, 1675) [=Diss. jur.,
Frankfurt/Oder, 1675], e.g. p. 10, 72.

172 samuel von Pufendorbe officiq Ad lectoremin: G. Hartung (ed.)Samuel Pufendorf, De offigian: W.
Schmidt-Biggeman (ed.pamuel Pufendorf, Gesammelte Weland 2, Berlin 1997, p. 5: ‘Manifestum igitur
est, ex tribus velut fontibus homines cognitionefficid sui, et quid in hac vita sibi tanquam hongst sit
agendum, tanquam turpe omittendum, haurire; exrdarmationis, ex legibus civilibus, et ex peculi@velatione
divini numinis. [...] Inde et tres separatae discipk proveniunt, quarum prima est juris naturalimnitbus
gentibus communis: altera juris civilis singularwivitatum, quae tam multiplex est, aut esse potgstt
numero sunt civitates, in quas genus humanum discd®rtia theologia moralis habetur, illi parteblogiae
contradistincta, quibus credenda exponuntur.’

173 See M. GrabmanrGeschichte der katholischen Theologie seit dem @ngpgler VéterzejtFreiburg im
Breisgau 1933, p. 151-154, for an overview of thestmmportant commentators of Thomas at the outstte
sixteenth century.
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observed during the sixteenth century and sevetiteemturie§’*. The victory of Thomas’
Summaat the expense of Lombard3entencefias been ascribed, amongst other reasons, to
the more expressly juridical and technical characie the Summa TheologiaeThis
characteristic made it more fit for the solutionngw and complex problems related to the
discovery of the Americas and the expansion of cemsial capitalism’®. It may be recalled
that the theologians were frequently consulted lbycimants and bankérf&

A good example of the revival of Thomas at theshadd of the sixteenth century can
be seen in the work of the Dominican theologiantdPi€Crockaert (c. 1450-1514) from
Brussels. In 1509, he replaced Peter Lombard’s 510%0) Sententiaewith Thomas
Aquinas’ Summa Theologiaas the main textbook in theology at the UniversityParis.
Crockaert also wrote a commentary on wemma However, it was the Italian Dominican
Tommaso de Vio (1469-1534), also named Cardinatt@aps (Gaetano) after his birthplace
Gaeta, who started publishing in 1508 what was doolme the standard commentary on
Thomas’Summa Theologid€. This commentary, particularly its expositionsthe binding
force of promises, became a point of referencéeénSpanish theologians’ treati€@s justice
and rightandOn contracts

As the traditional story goes, it is to the creafitFrancisco de Vitoria (1483/1492-
1546), a pupil of Crockaert, to have imported Themmirom Paris into Salamanca, laying the
foundations of the so-called of ‘School of Salan@ndamous for its fundamental
contributions to theological, juridical and econorttiought’® This traditional picture is now
subject to qualification, in part because the veoycept of the ‘School of Salamanca’ is

17 On the renewed interest for Aristotle which is aggmt in the jurists of the early modern periodthbio
Catholic and Protestant circles, see Birocétiia ricerca dell’ordine p. 159-164, and M. Stollei§eschichte
des offentlichen Rechts in Deutschland, Band lich®publizistik und Policeywissenschaft 1600-1800nchen
1988, p. 80-90. The lines of development of Arisliahism from the fifteenth to the seventeenth egnare
expounded in great detail by Forlivesi,man, an age, a bopk. 48-114, and by L. BianchGontinuity and
change in the Aristotelian traditiorn: J. Hankins (ed.). The Cambridge companioRémaissance philosophy,
Cambridge 2007, p. 49-71. For a profound case-stidyie reception of Aristotle’®Nicomachean Ethicin
Italy, see D.A. LinesAristotle’s Ethics in the Italian Renaissance (d800-1650), The universities and the
problem of moral educatigrfEducation and society in the Middle Ages and &esance, 13], Leiden-Boston
2002.

75 B. Léber, Das spanische Gesellschaftsrecht im 16. Jahrhundegiburg im Breisgau 1965, p. 8-9. The
juridical nature of Thomas'’s thought is analyzed #M. Aubertl e droit romain dans I'ceuvre de Saint Thomas
[Bibliotheque Thomiste, 30], Paris 1955 ; T. Mayjéaly, Die Rechtslehre des heiligen Thomas von Aquin und
die romische Jurisprudenin: J.A. Ankum e.a. (ed.), Mélanges Felix Wublfferds par ses collégues et ses amis
a l'occasion de son soixante-dixieme anniversaridgourg 1993, p. 345-353; K. Seelmafimomas von Aquin
am Schnittpunkt von Recht und Theologie, Die Bedguiler Thomas-Renaissance fur die Modgfbezerner
Hochschulreden, 11], Luzern 2000.

178 For example, in 1530 the Antwerp bankers consutieddoctors of Paris on the licithess of new tygidsills
of exchange; cf. M. Grice-Hutchinsohhe School of Salamanca, Readings in Spanish ngnibieory, 1544-
1605 Oxford 1952, p. 120-126. See also L. Vereedkeiologie morale et magistére, avant et aprés lecle
de TrenteLe Supplément, Revue d’éthique et théologie neorbl' 7 (1991), p. 13.

Y7 For biographical references, see E. Stéve,BevVio, Tommasdn: Dizionario biografico degli Italiani; cf.
http://www.treccani.it/enciclopedia/tommaso-de-\({iDizionario-Biografico)/  (website last visited on
12/09/2011).

78 Among recent biographical introductions to Vitgrigee D. Deckers, s.Witoria, Francisco de in:
Theologische Realenzyklopédie, vol. 35, Berlin -wNéork 2003, p. 169-173.
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under disputs®. Also, there is growing evidence that Thomism agrat Spanish universities
long before Vitoria’s appointment at a college iallddolid in 1523 and, successively, at the
University of Salamanca in 1526. Recent literajpwants out that Salamanca came under the
spell of Thomism from the second half of the fifide century onwards through the
pioneering work of Pedro Martinez de Osma (c. 14280) and his student Diego de Deza
(1443-1523. Probably, the decisive moments in the move towBmdmism were the
reformation of the Dominican monastery in Vallodoin 1502 and the foundation of an
establishment for higher learning call®dnto Tomas Seville in 1517.

Vitoria’'s commentary on Thomas AquinaSumma Theologia¢urned out to be
idiosyncratic enough to become very influential. Earned himself a reputation as the
‘Spanish Socrate¥". His commentaries on Thomas were considered tmdre adapted to
the concrete demands of the time than Cajetanteratbstract and convoluted commentary
of Thomas®. Since the revival of Thomas AquinaSumma theologiagvas inspired by
pragmatic motives as much as by dogmatic choidess not surprising that the moral
theologians were not reluctant to deviate from twaclusions reached by the Doctor
Angelicus. They frequently exposed themselves beroturrents of thought, for instance to
Scotist nominalistf>. Vitoria’s Thomism was intrinsically hybrid in nae. As was true of
other theologians of the sixteenth century, Vitodia not feel constrained by Thomas’

7 For an analysis of the problematical history af tonception of ‘School of Salamanca’ in the twemtf
century, see M. Anxo Pena Gonzalea, Escuela de Salamanca, de la Monarquia hispaaldarbe catélico
[Biblioteca de Autores Cristianos Maior, 90], Mati2009, p. 415-484. The term was promoted by Marjor
Grice-Hutchinson to designate a group of scholdrs were either directly or indirectly influenced Byancisco
de Vitoria in the context of her ground-breakingéstigation of early Spanish economic thoughtTele School
of Salamanca, Readings in Spanish monetary th&dd4-1605 Oxford 1952, and’he concept of the School of
Salamanca, Its origins and developmeént L.S. Moss — C.K. Ryan (eds.), Economic thaugiSpain, Selected
essays of Marjorie Grice-Hutchinson, Cambridge 199323-29. Of late, Juan Belda Plans has written a
monumental history of the school arguing that iswhiefly a movement for the renewal of scholattenlogy;
cf. J. Belda Pland,a escuela de Salamanca y la renovacion de la ¢galen el siglo XVI[Biblioteca de
Autores Cristianos Maior, 63], Madrid 2000.

180 Belda Plansl.a escuela de Salamanqa 64-73.

81 He was named as such by Domingo de Bafiez (1528)1660 J. Barrientos Garcian siglo de moral
econbmica (1526-1629), Tom. 1: Francisco de Vitgrilomingo de SotdActa Salmanticensia iussu Senatus
Universitatis edita, Filosofia y letras, 164], Satmca 1985, p. 27.

182 Belda Plansla escuela de Salamanga 237-241, and A. Brettiberty, right and nature, Individual rights
in later scholastic thoughfldeas in Context, 44], Cambridge 1997, p. 123.

183 |t has been argued that the opposition becamevithantiquaand thevia modernagrew obsolete in the
course of the sixteenth century; cf. M.J.F.M. Hoendia antiqua and via moderna in the fifteenth ceptur
Doctrinal, institutional, and Church political fagts in the Wegestreitn: R.L. Friedman — L.O. Nielsen (eds.),
the medieval heritage in early modern metaphysicsraodal theory, 1400-1700, [The new synthese fiisto
library, Texts and studies in the history of philphy, 53], p. 31. The influence of nominalistic Ipebphers
such as John Mair and Jacques Almain is appareheinvorks of the sixteenth century moral theologiand
easily explicable in view of the training they raxesl. For further discussion, see L. VereecRegface a
I'histoire de la théologie morale modernim : L. Vereecke, De Guillaume D’Ockham a Sairiplfonse de
Liguori, Etudes d’histoire de la théologie moraledarne 1300-1787, [Bibliotheca Historica Congrewas
Sanctissimi Redemptoris, 12], Romae 1986, p. 27=5G0mez Camachbater scholastics, Spanish economic
thought in the 16th and 17th centuriés: S. Todd Lowry — B. Gordon (eds.), Ancient anddieval economic
ideas and concepts of social justiceiden-New York-Kéln 1998, p. 503-562.
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viewpointg®®. In time, the commentaries on Thomas grew intoea fiterary genre of
treatises ‘On justice and rightD¢ iustitia et iur¢. They dealt more specifically with ethical
issues and attest to the birth of an autonomouwiptiise of moral theolog?>.

A student of Vitoria, the Dominican Domingo de S¢{t01494-1560), was the first to
publish such a treatise iustitia et iurein 1553%. Soto studied arts at Alcala de Henares
and went on to study theology in Paris, for instaatthe College Sainte-Barbe where for a
short time he studied under the nominalist logiclaan de Celaya (c. 1490-1558) among his
teacher®’. From 1532 onward, he taught at the Universitaamanca, after a short period
of teaching metaphysics at t@@mplutenseSoto is noted for his advocating the rights &f th
poor during the grain crises and the famine in 1848 1545. He was appointed as the
representative of Emperor Charles V at the Couricilrent, even becoming the emperor’'s
confessor for a couple of years. In 1553Désiustitia et iurewas published for the first time,
soon followed by an extended edition in 1556. ksgnted itself as a mirror-for-princes,
dedicated to prince Carlos (1545-1568), the finstl @nly child born out of Philip II's
marriage to Maria Emanuala of Portugal. Hence, $atted his work the&Carolopaedia by
analogy with Xenophon’€yropaediathe Greek mirror-for-princes written in the eaidurth
century BC. He compared his mission to that of tatlse teaching Alexander the Great,
Seneca the future emperor Nero, and Plutarch tipeemnTrajan®.

Many view Soto’s work as even more juridical thhattof his pedecessdfs Some
suggest that Soto played a major role in the deweémt of a systematic law of contratt
There is certainly a good amount of truth in thpsapositions, although they should not be
exaggerated. As a matter of fact, Soto remainetk glépendent on the structure of Thomas
Aquinas’ argumerit’. It is important not to overlook that other thegilms, mainly coming

184 Similar observations on the ‘liberal’ use of Thamay the scholastics of the early modern period lwan
found in M. Villey, Bible et philosophie gréco-romaine, De saint Thoraasdroit moderngin : Dimensions
religieuses du droit et notamment sur I'apport dmiSThomas D’Aquin, [Archives de Philosophie dwiDr18],
Paris 1973, p. 45-48; and F. MotBellarmino, Una teologia politica della Controriforg, [Storia, 12], Brescia
2005, p. 553-554.

18 See Van Houdt,eonardus Lessius over lening, intrest en wogexxviii.

1% Belda Plansl.a escuela de Salamanga 487-498. For a chronological overview of theatiseDe iustitia et
iure in the early modern period, see A. Folgados tratados De legibus y De iustitia et iure es hutores
espafioles del siglo XVIy primera mitad del X\/d Ciudad de Dios, 172.3 (1959), p. 284-291.

87 For a detailed biographical account, see V. Belttd HerediaDomingo de Soto, O.P., Estudio biografico
documentad, [Biblioteca de teologos esparioles, 20], Salama®60, p. 9-588.

18 Soto,De iustitia et jure(ed. fac. V. Diego Carro — M. Gonzélez Ordéfiez, 9] epistola dedicatoria, [p. 3]:
‘Scripsit Xenophon Cyropediam, instituit Aristotel@lexandrum, Neronem Seneca, et Traianum Plutarchu
atque alios alii. Ego vero, quamvis ea utaris sdpi@ paedagogia, ut a mea pusillitate nullius egdsequii,
hanc interim tamen Carolopaediam claritudini tuae sum offere veritus: ubi, uti dicere coeperangodem
iustitiae, ac perinde foelicissimi principis vultuwantempleris.’

189 E.g. R. FeenstraDer Eigentumsbegriff bei Hugo Grotius im Licht e mittelalterlicher und
spatscholastischer Quelleim: O. Behrends (ed.), Festschrift fir Franz Wiea zum 70. Geburtstag, Goéttingen
1978, p. 219-226.

1% Gordley, The philosophical origins of modern contract dooip. 69-111.

%1 These treatises fall outside the scope of thisediation. For an overview, see M. Nudit@geschaft und
Moral, Schriften ,De contractibus' an mitteleurogéhen Universitdten im spaten 14. und frihen 15.
Jahrhundert in: F.P. Knapp — J. Miethke — M. Niesner (edSghriften im Umkreis mitteleuropéischer
Universitdten um 1400, Lateinische und volkssprgeliexte aus Prag, Wien und Heidelberg, Untersehied
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from the German areas, contributed to the systenia@atment of contract law already back
in the fourteenth and fifteenth centuries, thahisch earlier than Soto. From the point of view
of the growth of autonomous works on contract gy probably played an even bigger role
than the Spanish Dominicans Vitoria and Soto. Adgegample is Matthdus von Krakau’'s
(1330/1335-1410)De contractibu¥’?. Another instance is thépus septipertitum de
contractibusby the magnificent Tubingen professor Conrad Sunitag von Calw (c. 1455-
1502)°%. Summenhart'©e contractibuswas frequently cited by the Spanish scholastits, i
particular by Juan de Medina (1490-1546), a stafegsor of nominalist theology at the
University of Alcala de Henares — from which heided his nickname ‘el Complutend&"
Medina authored a very successful treatise on menarestitution and contractDd
poenitentia, restitutione, et contractiuséie expressly addressed it to both theologiams an
jurists'®>.

2.2.3 The Jesuits and the reinforcement of the symbiosis

As time went by, the connection between law andltdgy grew ever stronger, at least in the
Catholic tradition. The Council of Trent (1545-1%63vhich was attended by great
Salamancan theologians such as Domingo de Sofoneéf and reinforced the tendency
within the late medieval manuals for confessorade legal argument as an essential tool in
solving cases of conscience. What is more, the obléehe confessor was increasingly
conceived of in juristic termi&. The confessors were expressly considered todmeguin an

Gemeinsamkeiten, Wechselbeziehungen, [EducationSaowiety in the Middle Ages and Renaissance, 20],
Leiden — Boston 2004, p. 40-62.

192 5ee M. Nuding (ed.)Matthdus von Krakau, De contractigugEditiones Heidelbergenses, 28], Heidelberg
2000; M. NudingMatth&aus von Krakau, Theologe, Politiker, Kirchefiorener in Krakau, Prag und Heidelberg
zur Zeit des Grfen Abendlandischen Schism@Spatmittelalter und Reformation, Neue Reihe,, 3&]bingen
2007.

193 See J. Varkema&onrad Summenhart's theory of individual rights d@tsimedieval backgroundelsinki
2009, doct. diss., p. 3-4. Summenhart joined GaBiad (1420/1425-1495) to teach at the facultyttefology of
the freshly founded University of Tubingen in 14#e occupied a chair of theéa antiqua which in Tlbingen
was dedicated to Scotist philosophy. Before thaiefi he had been teaching at the faculty of artshiehw
explains his thorough familiarity with natural pysbphy and physics. See also the discussion of adonr
Summenhart and of that other important German tiygah, Johann Eck (1486-1543), in |. Birocclira
elaborazioni nuove e dottrine tradizionali, Il caaito trino e la natura contractysQuaderni fiorentini per la
storia del pensiero giuridico moderno, 19 (1990)243-322. This article also offers a good illustna of the
nominalistic influences in late medieval scholdstitin general, and in Summenhart, in particular.

194 Scant biographical notes on Medina, who has beesubject of very little scholarly interest, aceined in
V. Heynck, Johannes de Medina lber vollkommene und unvollkemnReuge Franziskanische Studien, 29
(1942), p. 120-150.

19 As is obvious from the complete title of his wordd. Juan de MedinaDe poenitentia, restitutione et
contractibus praeclarum et absolutum opus, in ddiegsum tomos, non modo theologiae, sed et iurthpntiae
professoribus ac studiosis omnibus quam utilissinfemnnborough 1967 [=Ingolstadii 1581].

19 Cf. D. Borobio,The Tridentine model of confession in its histdrimantext Concilium 23 (1967), p. 21-37
and A. Prosperil.a confessione e il foro della cosciena P. Prodi — W. Reinhard (eds.), Il concilioTdiento
e il moderno, Atti della XXXVIII settimana di stugli 11-15 settembre 1995, [Annali dell'lstituto $toritalo-
germanico, 45], Bologna 1996, p. 225-254; M. Tusrlhgiudice della coscienza e la coscienza del giadi
Prodi, P. — Penuti, C. (eds.), Disciplina dell'aajrdisciplina del corpo e disciplina della sociegmedioevo ed
eta moderna, [Annali dell'lstituto storico italorgenico, 40], Bologna 1994, p. 279-294. For theceding
model of the confessor, see A.T. Thaylrdge and doctor, Images of the confessor in pdimwdel sermon
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autonomous tribunal, namely the court of consciefficaim internunh Accordingly, they
were required to have the knowledge of a judgeiefitia judici3'®’. Their acts were
considered to be tantamount to judicial &tsThere was a tendency to consider the decisions
rendered by the supreme court of conscience in R@raxis Sacrae Poenitentiariaeas
judicial precedert®. This intensification of a form of ‘moral jurispitence’, so to speak, is all
the more salient as it happened both in concongtaith and in reaction to the separation of
the moral and the legal spheres in the Reformelititvas of the sixteenth century. It has been
sharply noted that post-Tridentine confession becgulicialized at a moment when the
analogy between the resolution of cases of conseiand adjudication in the external court
lost its power in the Reformed traditiGh%

After Trent, the Catholic conviction that spirititgl and morality cannot be made
operational unless they are articulated along léges was strengthened. This gave rise to a
reinforcement of the synthesis of patristic-schidaphilosophy and Romano-canon law,
which had characterised the medieval manuals fofessors. This is particularly evident in
the works of the Jesufft. From relatively thin manuals of confessors whictixed
theological and juridical argument, the Jesuit essional literature increasingly became all-
comprehensive, systematic and doctrinal in natlifee Jesuits were adamant that sound
moral theology could not function without puttiniget juridical tradition to use. Vincenzo
Figliucci (1566-1622), member of the PenitentiarySaint Peter’'s Basilica and the chair of
moral theology at the Collegio Romano (1600-160a7t6613), pointed out that he did not
content himself just to give the solution for motake&™. As a methodological principle he
would always make sure to elucidate the foundatioms solution. These grounds were to be
found either in civil law, canon law, theologicalnziples or natural reas6h.

collections, 1450-1520in K.J. Lualdi — A.T. Thayer (eds.), Penitancetlie age of reformations, Aldershot
2000, p. 10-29.

197 E.g. Vincenzo FigliucciBrevis instructio pro confessionibus excipiendRavenspurgi 1626, cap. Dé
scientia necessaria ad confessiongsr. 1 De scientia quantenus est iuglep. 28-109.

19 See the conclusions reached during session 1#eoddctrine of penance which was held at the Cowrfci
Trent on 25 November 1551, cited in M. SchmoecRel, Entwurf eines Strafrechts der Gegenreformatian
M. Cavina, Tiberio Deciani (1509-1582), Alle origidel pensiero giuridico moderno, Udine 2004, p6,28.
138-142.

19°E g. Vincenzo FigliucciMorales quaestiones de Christianis officiis et basi conscientiae ad formam cursus
qui praelegi solet in Collegio Romano Societatisud_ugduni 1622, tom. 1, Ad lectorem, [s.p.]: ‘Ubéro
probabilium opinionum varietas est, adieci praximci@e Poenitentiariae, sicuti etiam suis locis form
absolutionum et dispensationum, quae impendendamitpatibus sunt iuxta praxim eiusdem Sacrae
Poenitentiariae.’

20 schmoeckelFragen zur Konfession des Rechts im 16. JahrhursherBeispiel des Strafrechis 187.

21 E g. N. BrieskornSkizze des rémisch-katholischen Rechtsdenkens.idaifiundert und seine Spuren im
Denken der Societas Jesu und des Petrus CanigiusR. Berndt (ed.), Petrus Canisius SJ (15217),59
Humanist und Européaer, [Erudiri Sapientia, Studieim Mittelalter und zu seiner Rezeptionsgeschichie,
Berlin 2000, p. 39-75.

292 On Figliucci, see M. ZanfredinVincenzo Figliucgiin : C. O'Neill — J. Dominguez (eds.), Dicciorari
Historico de la Compafiia de Jesus, Biografico-TemARoma-Madrid 2001, vol. 2, p. 1416.

203 Figliucci, Morales quaestionestom. 1, Ad lectorem, [s.p.]: ‘Quoad modum, norasoconclusiones et
resolutiones quaestionum afferentur, sed etiammefmadamenta, vel ex civili aut canonico iure, axbateriae
exigentiam, vel ex theologicis principiis, vel natlibus rationibus desumpta.’
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The following paragraphs will briefly go into rekent writings of some of the most
important Jesuits, whose work will be touched upothis dissertation. Not surprisingly, the
canonist Martin de Azpilcueta (1492-1586), betteown under the name Dr. Navarrus, left
an indelible mark on Jesuit casuistry and morabltg/°*. The Jesuit Francisco de Toledo
(1532-1596), a former student of Domingo de SotthatUniversity of Salamanca, who was
to become a professor at t@ellegio Romanpdrew inspiration from Dr. Navarrus’ famous
manual(Enchiridion sive manuale confessariorum et poetiten as he prepared his own
Instruction for Priests and Penitantdnstructio sacerdotum ac poenitentiunfrom its
publication in 1596 it was to become an alternaiwthin the Jesuit order to Juan Alfonso de
Polanco’s (1517-1576) high-mind&hort Directory for Confessors and ConfessdBieve
directorium ad confessarii ac confitentis munus teeobeundui along with Valere
Regnault’'s (1549-1623Praxis fori poenitentialis Incidentally, Regnault modelled his
manual for confessors on the structure of Empeustidian’sinstitutions as will be shown
later in this chapter

Rather than adding names to the impressive lisestiit manuals for confessors and
casuistic treatises of moral theology, what matteese is to point out the increasing
systematization of the Jesuits’ involvement witvd®. Of course, Francisco Suarez (1548-
1617) from Granada is a famous case in p8inAlthough he had almost been refused as a
novice when he entered the Jesuit order in SalamaBuoarez was to become its most
renowned metaphysician. He served as a professbeology at th€ollegio Roman@1580-
1585), at Alcala de Henares (1585-1592), at Salamé&hb92-1597), and at Coimbra (1597-
1616). In Rome he taught Leonardus Lessius amomy wiker young and bright Jesuits. The
most juridical of his works is the treatise ®he Laws and God the Legislatit612). It
contains some of the most thorough and systemaauskions of the concept of ‘law’ that
have ever been writtéH. Suérez elaborates on pairs of concepts thatsim#ar, albeit not
entirely identical form, continue to play a rolelegal thinking today. One is the distinction
between the promulgatiopromulgatig of a law and its divulgatiord{vulgatio among the
people. In Suéarez’s view, the promulgation is themant when a law theoretically starts to
have binding force. The divulgation is the momehew the citizens can really be considered

204 On the good relations between Dr. Navarrus andSiheiety of Jesus, see LavenMartin de Azpilcueta
(1492-1586), Un profilpp. 103-112.

%5 For a comprehensive account of early Jesuit manfaalconfessors, see the priceless list in R.Aryis,
Saint Cicero and the Jesuits, The influence ofitiezal arts on the adoption of moral probabilis@ldershot —
Rome 2008, p. 32-47, which is but a selection ef itfore extensive overview in R.A. Marykdensus of the
books written by Jesuits on sacramental confeqdi664-1650) Annali di Storia moderna e contemporanea, 10
(2004), p. 415-519. The role of the Jesuits aseassurs to princes is discussed in H. Hopdlsuit political
thought, The Society of Jesus and the State ¢-163Q [Ideas in context, 70], Cambridge 2004, p. 15-19.

2% An introduction to the study of the transformatiafrthe Roman legal tradition in Suarez’s work banfound
in C. Bruschi,Le ‘Corpus iuris civilis’ dans le premier livre diDe legibus’ de Francois Suargin: Les
représentations du droit romain en Europe aux temdernes, Collection d’histoire des idées poliigjuAix-
Marseille 2007, p. 9-41.

27 For an introduction, see N. Brieskorex Aeterna, Zu Francisco Suérez’ Tractatus deblegiac Deo

legislatore’, in: F. Grunert — K. Seelmann (eds.), Die Ordnu®y Praxis, Neue Studien zur Spanischen
Spatscholastik, [Friihe Neuzeit, 68], Tubingen 2@049-74.
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to be bound by it because they have effectivelynbable to take notice of the newly
promulgated la#?®. A short overview of the titles of the ten booksTte Laws and God the
Legislatorwill make the rich variety of legal theoreticabgects treated by Suarez abundantly
clear®:

Book 1: On the nature of laws in general, theirses and their effects

Book 2: On eternal law, natural law, and the lawations

Book 3: On human positive law in itself (as it da seen in the pure nature of man), also
called civil law

Book 4: On canon positive law

Book 5: On the variety of human laws, particulasty criminal laws and laws that are being
detested

Book 6: On the interpretation of human laws, tlshiangeability and ending

Book 7: On the non-written laws, called custom

Book 8: On favorable human law, viz. on privileges

Book 9: On the old divine positive law

Book 10: On the new divine law

Although Suarez is undoubtedly the Jesuit most liteaown for the fundamental
contribution he made to legal thinking, he is bymeans the only Jesuit who excelled in legal
studied®®. Perhaps he even borrowed many ideas from hisamlles, which is hardly
surprising. Back from a mission to China, Frangdogl (1651-1729) composed a companion
to Suarez’s theology in which he pointed out tha&r®$z’s mind may have been far too
speculative to be able to dwell on rather vulgad gractical day-to-day affaffs.
Consequently, he decided to add a summary of ToB@shez'sOn Marriage and of
Leonardus LessiuOn Justice and Righb the companidii®> These additions were praised

28 syarez, Tractatus de legibus et legislatore Delib. 3, cap. 16, num. 3, p. 238 Distinctio inter
promulgationem et divulgationem legis Ut autem explicem clarius qualis promulgatidfisiat ac necessaria
sit, distinguo inter promulgationem et divulgationelegis. Promulgationem appello illam publicam
propositionem seu denuntiationem legis, quae fitvage praeconis, aut affigendo legem scriptamuhlipo
loco, aut alio simili modo. Divulgationem autem app applicationem illius primae promulgationis actitiam

vel aures subditorum absentium, qui aut legere aadtire primam illam promulgationem non potuerunt :
utrumque ergo explicandum est: nam re vera utr@muutest esse aliquo modo necessarium, et in w@roqu
oportet aliquos dicendi modos extreme contrariogiea’

299 SyarezTractatus de legibus et legislatore Déndex librorum et capitum.

219 Recent introductions to Suérez include J.-F. Sch&uéarez, Les lojsn: O. Cayla — J.-L. Halpérin (eds.),
Dictionnaire des grandes oeuvres juridiques, &8, p. 565-570, and V.M. Salas (ed.R. Doyle, Collected

studies on Francisco Suarez (1548-161Ancient and Medieval philosophy, De Wulf-Mansi@entre, Series

1, 37], Leuven 2010, p. 1-20.

211 Noél is known for hisSinensis imperii libri classici seragae 1711, a Latin translation of classicah€e
philosophy which formed the basis for Christian ¥ff®lobservations on Chinese culture. For biographi
details on Noél, see P. Rulerancois Noél, SJ and the Chinese rites controversyW.F. Vande Walle — N.
Golvers (eds.), The history of the relations betwtee Low Countries and China in the Qing Era (16941),

[Leuven Chinese Studies, 14], Leuven 2003, p. 187-1 am grateful to Dr. Noél Golvers for bringitigis

contribution to my attention.
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as being the most frequently studied works in Jesolleges on these practical matters
worldwide.

The Jesuit Tomas Sanchez (1550-1610), from Cordebate an influential treatise
On the holy sacrament of MarriagéDisputationes de sancto matrimonii sacramento)
amongst several other important moral-juridicahtise$™. Its first volume appeared in 1602,
the remaining two volumes were published in ¥®3ecause of its vastness and detail,
Sanchez’sOn marriagesurpasses the earlier and rather modest attemgesyit Enrique
Henriquez (1536-1608) to treat the canon law ofriage. Henriquez studied in Alcala de
Henares and became a professor of theology in Baleen Cérdoba, Granada and Sefffla
He dedicated an entire book of l8smma Theologiae Moralt® marriage law, which was
simply cited as hi©On Marriage by subsequent authors such as Sarfi¢he8anchez'sOn
Marriage would remain one of the works referenced in pagiehtine matrimonial law. The
eminent French natural lawyer Robert-Joseph Pottli699-1772) appears to have been
familiar with Sanchez’©n Marriage,in spite of his Jansenist sympathiés.the beginning
of the twentieth century, Pietro Gasparri (18524)93he Secretary for the Commission for
the Codification of Canon Law, drew heavily on S&wfor the canons on marriage law as
he prepared the new Code of Canon Law of 917

Studying Sanchez requires a certain amount of geuasmd perseverance, not in the
least because his argument is often floating arficsetradictory, even if the general
structure of his treatise is systematic and cléat.no one runs the risk of being disappointed
by Sanchez’s stimulating reasoning and prudent sanin very concrete matters. The
expressive terms in which he describes the caguwssimrounding certain impediments to a
valid marriage have struck eminent historians afotalaw as being almost tantamount to

212 E. Noél, Theologiae Francisci Suarez e Societate Jesu susenacompendium in duas partes divisum,
duobusque tractatibus adauctum ; primo de justtigure, secundo de matrimoni€oloniae, 1732Appendix

ad Suarezp. 1-2. Curiously, the economic historian Raym&wsdRoover attributes the short discussion on bills
of exchange, which is included in this anthologySuarez, while it is actually part of the supplab@n Justice
and Right which is a summary of Lessius’ legal and econothaught; cf. R. De Roovet,'Evolution de la
lettre de change (14e-18e siecldg)ffaires et gens d’affaires, 4], Paris 1953202.

23 On Sanchez, see E. Olivarddas datos para una biografia de Tomas Sanchezhivo Teolégico
Granadino, 60 (1997), p. 25-50; J.M. Viejo-Himénex, Sanchezin: M.J. Pelaez (ed.), Diccionario critico de
juristas espafioles, portugueses y latinoamericafidspanicos, brasilefios, quebequenses y restantes
francofonos), 2.1, Zaragoza-Barcelona 2006, p. 480-and F. Alfieri,Nella camera degli sposi, Tomas
Sanchez, il matrimonio, la sessualita (secoli XVHX [Annali dell’Istituto storico italo-germanico ifirento,
55], Bologna 2010, p. 21-48.

214 E_ OlivaresEn el cuarto centenario de la publicacién del trdwade Tomas Sanchez, De sancto matrimonii
sacramento (1602)Archivo Teoldgico Granadino, 65 (2002), p. 5-Farts of the ninth bookDg debito
conjugal) were censured; cf. E. OlivareEdiciones de las obras de Tomas Sanchezhivo Teoldgico
Granadino, 45 (1982), p. 160-178.

215 E. Moore,Enrique Henriquezin : C. O’'Neill — J. Dominguez (eds.), Dicciormttistérico de la Compafiia
de Jesus, Biogréafico-Tematico, Roma-Madrid 2001, 2/,ap. 1900-1901.

%1% |n the Venice edition of 1600, the canon law ofriage is dealt with autonomously by Enrique Heunefzjin
book 11 of hisSumma theologiae moralis tomus primus

217 Cf. C. FantappiéChiesa Romana e modernita giuridicdom. 1:L’edificazione del sistema canonistico
(1563-1903) [Per la storia del pensiero giuridico modernd, Réilano 2008, p. 447-458.
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mild forms of pornographic literatt®. The editor of an early seventeenth century
compendium of Sanchez@n marriagehonestly expressed his wonder at how well Sanchez
had scrutinized the most intimate secrets of wddlecan amazing performance, for
somebody to teach all the details of the bridewwtdout sleeping in itQuam bene scrutatur
thalami penetralia Sanchez! Mirum! Qui docuit, riggsipse torum)®* Charles Louis de
Secondat, alias Montesquieu (1689-1755), took S&maek a prime example of those casuists
who revealed all the secrets of the night, and veapeable of rounding up all the monsters
which the demon of love producéd

When it comes to the development of contract lawe, will see that Sanchez’s
elaborations on duress have been seminal. Thisiestal the fact that much of Sanchez’'s
detailed analyses in regard to the validity of ma&rconsent were then applied by other
Jesuits, such as Lessius, to other contracts. dlble of contents from Sanchez’s waddin
Marriage gives a rough idea of his systematic approachdaiage law and its relevance to
other domains of contract I&8v:

Book 1: On engagement

Book 2: On the essence of marriage and maritalergns

Book 3: On clandestine consent

Book 4: On coerced consent

Book 5: On conditional consent

Book 6: On donations between spouses, premarftal gnd jointures
Book 7: On marital impediments

Book 8: On dispensations

Book 9: On marital obligations

Book 10: On divorce

For historians of moral theology, as well as histes of law, it is useful also to
consider Sanchez’s commentary on the preceptsinedtén the DecalogueéOpus morale in
praecepta Decalogiand his collection of counsel®guscula sive consilia moralaThe
latter contains a vast number of cases dealing witat is now known as the law of persons
and family law, inheritance, sale contracts, amdrttorality of judging. However, at this point
these works will not be further investigated dudinated space and the need to consider the
other Jesuit whose work was thought to be of sugbortance that it must be added to the
anthology of Suérezian thought: Leonardus Led&usEver since the Renaissance of

218 see JBrundage,Law, sex and Christian society in medieval Europhicago-London 1990, p. 564-567;
M. Madero,Peritaje e impotencia sexual en el De Sancto Matnim de Tomas Sanchdzadem utraque Europa
(2008), p. 105-136.

219 Cited in Alfieri, Nella camera degli sposi, Toméas Sanchez, il matrimyda sessualitap. 11.
220 plfieri, Nella camera degli sposi, Toméas Sanchez, il matimda sessualitap. 13.
221 sanchezDisputationes de sancto matrimonii sacrameiridex.

22 For details on Lessius’ life and times as welteferences to secondary literature, see Ded®aking the
limits, p. 35-53; T. Van Houdt — W. Decodkeonardus Lessius, Traditie en vernieuwidgtwerpen 2005, p.
11-54. Especially worthy of mentioning in this cexttis T. Van HoudtDe economische ethiek van de Zuid-
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Thomism, driven by Pope Leo XllI in the late niretéh century, this renowned Jesuit from
Antwerp has drawn much attention for his masteg{@n Justice and Right and the other
Cardinal Virtues (De iustitia et iure ceterisque virtutibus cardirtaliy, by historians of
moral, economic, and legal thoutffit Impressed with Roberto Bellarmino’s (1542-1621)
fiery sermons during his studies at the Arts facuitLouvain, Lessius entered the Society of
Jesus in 1572 and soon became a teacher of Aligtotghilosophy at the Collége d’Anchin
in Douai — a job which left him enough spare timeéeach himself Roman and canon law.

Upon finishing his theological studies at tl®llegio Romanp Lessius became a
professor of moral theology at the Jesuit Collegeauvain in 1585. For the exercises in
practical ethics and casuistry, which he considéoelde the hallmark of the Jesuit order, he
made use of Dr. Navarrudlanual for ConfessorsEven if Lessius is best known among
theologians for his tenacious defence of molinisnthe debate on grace and free will, his
moral theological and juridical masterpiece is theatise On Justice and Rightwhich
enjoyed numerous re-editions across Europe umtihtheteenth centufy.

Lessius’ On Justice and Righplayed a vital role in the history of the law of
obligations. In hi€On the Right of War and Pea(@e iure belli ac pacisthe alleged father of
modern natural law, Hugo Grotius (1583-1645), festly gives an elegant summary of the
extensive arguments that were first developed bygsius and other moral theologians.
Embarrassingly, this often leads Grotius to copy same incorrect references as Lessius
did®®. Also in regard to the history of commercial ldvessius’ work is not insignificant. For
instance, in order to get the best analysis ofnitie techniques used by merchants and
bankers at the Antwerp Bourse, the jurist Zypael88(@-1650), from the Southern
Netherlands, recommends that lawyers read Lesddes'iustitia et iuré®®. Given his
reputation for sharp economic analyses, it shoatccame as a surprise that Lessius became a
source of inspiration for Kaspar Klock from Soes$§3-1655) in the more technical parts of
his De aerariq a comparative study of state finanéfig

Nederlandse jezuiet Leonardus Lessius (1554-1628j, geval van jezuitisme®e zeventiende eeuw, 14
(1998), p. 27-37.

2 Throughout the ages, interest in Lessius nevereénfaded. He was singled out as an original kim for
instance, by Carl von Kaltenborn-Stachau (1817-).8®& famous jurist from Halle, iDie Vorlaufer des Hugo
Grotius auf dem Gebiete des lus Naturae et Gensiomie der Politik im Reformationszeitalterol. 1 :
Literarhistorische Forschungemheipzig 1848, p. 151-157. Emblematic for the rged interest in Lessius at the
beginning of the twentieth century are the studigghe Leuven historian, philosopher and econoistor
Brants; e.g. V. Brantd,es théories politiques dans les écrits de L. lussgl554-1623)Revue Néo-Scolastique
de Philosophie, 19 (1912), p. 42-85; V. Braif&conomie politique et sociale dans les écritsLdd essius
(1554-1623) Revue d'Histoire ecclésiastique, 13 (1912), p-8¥3 The last years have seen a revival of the
interest in Lessius’ economic thought ; cf. B. Solie(ed.),Leonardus Lessius’ De iustitia et iure. Vademecum
zu einem Klassiker der Spatscholastischen Wirtssdwadlyse Disseldorf 1999, which contains contributions by
Louis Baeck, Barry Gordon, Toon Van Houdt, and &ernt Schefold.

224T_Van HoudtLeonardus Lessius over lening, intrest en woghexviii-xxv.

2% Feenstralinfluence de la Scolastique espagnole sur Groéingdroit privé, Quelques expériences dans des
questions de fond et de forme, concernant notamleeidoctrines de I'erreur et de I'enrichissemearts causge

p. 377-402.

226 £ zypaeusNotitia iuris belgicj Antverpiae 1675, lib. 4, p. 61.

227 Cf. K. Klock, Tractatus juridico-politico-polemico-historicus deerario, sive censu per honesta media

absque divexatione populi licite conficiendo, libdug mit einer Einleitung herausgegeben von Bertram
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In any event, in LessiugOn Justice and Righthe casuistry of the legal and moral
tradition is ordered within a systematic wHdfe Since Lessius’ elaborate concept of law has
already been mentioned, it should suffice herediatpout an element in the construction of
Lessius’ book which is symptomatic of the shift tods systematic legal thinking. Before
discussing the particulars of property law, Lesgiives an account of justice in generdé (
iustitia in generg and right in generalde iure in genere By the same token, his
comprehensive analysis of illicit acts or tortspieceded by a chapter on injustice and
restitution in generaldg iniuria et restitutione in generelLast but not least, his treatment of
particular contracts follows his treatment of geheontract law de contractibus in geneye
A quick look at the contents of the second bookexsius’ treatise shows us how thoroughly
and systematically the law of property, torts andtracts were discussed by Lessius, next to
selected topics in procedural law, tax law and odae/?*

Section I. On justice, right, and the specific typéright
1. On justice in general
2. Onright in general
3. On dominion, usufruct, use and possession, wdrielspecific types of rights
4. On who is capable of having dominion and oveatwh
5. On the mode of acquiring dominion over goods tiedong to nobody or over goods
which are common to all, particularly on servitudésinting, fishing, fowling and
treasures
6. On the mode of acquiring dominion over someois®’® good, particularly on
prescription
Section Il. On injustice and damage in all kindsivman goods and their necessary restitution
7. On injustice and restitution (which is an acjustice) in general
8. On injustice against spiritual goods
9. On injustice against the body through homicideatilation
10. On injustice against the body through adulserg fornication
11. On injustice against reputation and honouruthodetraction and defamation
12. On injustice against property through thefbbrery or damage.
13. On cooperating to theft or injury
14. On restitution by virtue of the good received #he receiver of restitution
15. On the respective order and the way in whiditittdion has to be made, where
restitution must be made and what to do with theeezes
16. On the factors which excuse from restitution
Section Ill. On contracts
17. On contracts in general

Schefold, Hildesheim - Zirich - New York 20(®&assim; reviewed in : Tijdschrift voor Rechtsgeschiedefii®
(2010), p. 463-466.

28 This is the scope of the argument developed inDacock, La transformation de la culture juridique
occidentale dans le premier 'tribunal mondjah : B. Coppein — F. Stevens — L. Waelkens (eddodernisme,
tradition et acculturation juridique, Actes des rh@es internationales de la Société d'histoire rdit tenues a
Louvain, 28 mai - 1 juin 2008, [luris scripta higta, 27], Brussel 2011, p. 125-135.

229 | essiusPe iustitia et iurelib. 2, p. 13-14.



18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.

On promise and donation

On testaments and legacies

On loan for consumption and usury
On sale-purchase

On rents

On money-exchange

On lease-hire, emphyteusis and feudal contracts
On companies

On games and gambling

On deposit and loan

On suretyship, pawn, mortgage

Section IV. On injustice in judgments and courts

29.
30.
31.

On judges
On plaintiffs and witnesses
On lawyers and defendants

Section V. On distributive justice

32.
33.
34.
35.

On favoritism in general
On levies and taxes

On benefices

On simony

Section VI. On religion, which is the first partjoftice

36.
37.
38.
39.
40.
41.
42.
43.
44.
45.

On religion in general

On praying and praising God
On sacrifices and adoration
On tithes

On vows

On the religious state

On swearing and oaths

On superstition and its forms
On magic

On irreligiosity

Section VII. On virtues connected to justice

46. On the other virtues connected to justice iictvkhere is legal debt
47. On virtues connected to justice in which themmoral debt

Lessius’ work is a relatively concise treatise egdl and moral problems written in a
crystal-clear style. The six-volume treati€®) Justice and Righby his friend and colleague
Luis de Molina, which was published over the perid®3-1609, was more detailed and
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voluminoud®. It is obvious from a quick glance at the she#ediof the six volumes

230 0n Molina, see, F.B. CostellBhe Political Philosophy of Luis de MolinRpme 1974 ; FGémez Camacho,
Luis de Molina. La teoria del justo precidadrid 1981; and D. Alonso-Lasherasijs de Molina's De iustitia et
iure, Justice as virtue in an economic cont¢Rtudies in the history of Christian traditiod%2], Leiden-Boston

2011.
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constituting Molina’s impressiven Justice and Righhat this is an extremely rich treatise,
which deals not only with vast areas of private,laut also with those of public laft

Volume 1: On justice, rights, property law, famigyv, successions

Volume 2: On contracts

Volume 3/1: On primogeniture and taxes

Volume 3/2: On delicts and quasi-delicts

Volume 4: On commutative justice in corporeal goaas goods belonging to people
connected to us

Volume 5: On commutative justice in the goods ohdur and reputation, and also in
spiritual goods

Volume 6: On judgment and the execution of justigehe public authorities

Molina had been the first Jesuit to adopt the ypmoral theological literature known
asOn Justice and RightAs mentioned before, the first work of its kindsvwritten by the
Salamancan Dominican Domingo de Soto in 1553. Thesastises actually grew out of
commentaries on Thomas Aquin&ecunda Secundas can still be seen in t@®mmentarii
theologiciof Gregorio de Valentia (1550-1603), a Spanistiid@go taught at the University
of Ingolstadt. Yet these commentaries soon becameeasingly independent from their
source. This eventually led to the creation of atomomous genre of moral theological
literature at the university of Salamanca, wherenaportant renewal of theological thought
took place in the course of the sixteenth centDrye to this increased autonomy, at the very
outset of his treatiseDn Justice and RightMolina both acknowledges and minimizes
Thomas Aquinas’ contribution to his discussion ustip&>*

Granted, the things that the divine Thomas handgndm us through those twenty-three
questions on justice have been expressed as veisahe rest, but we are of the opinion that it
will be useful for the Church and pleasant for theologians, if not necessary, to treat this
subject much more extensively, and to elaboratenany of the things concerning contracts
and other things which the divine Thomas omittedthis manner, the theologians will no
longer find themselves stuck when untangling thesc@nces of men. Consequently, they
will feel more confident and will be more adapted the task of helping their neighbors and
keeping them away from sin. They will grow more fukdor exercizing the ecclesiastical
offices and the government of the Church.

In contrast to Soto’s work, the Jesuits’ treati€@s,Justice and Rightvere far more
systematic, voluminous and technical. The Jesuggevimuch more acquainted with tioes

%1 Luis de MolinaDe iustitia et iure tomi seMoguntiae 1659.

232 Molina, De iustitia et iuretom. 1, col. 1: ‘Licet autem, quae per has 2&egtiones Divus Thomas de iustitia
tradit, sapientissime ut et caetera alia, dictd, ditclesiae tamen utile theologisque pergratunmamet
necessarium fore iudicamus, si rem hanc multo siysaractaremus, multa, quae D. Thomas de coifitescet
plerisque aliis rebus praetermisit, disputantes.ehim fiet, ut theologi in enodandis hominum caéersis,
passim non haereant, audacioresque proinde, agmisgemulto sint ad proximos suos iuvandos, et agtisc
eruendos, atque ut praelaturis, regiminique totli&siae longe evadant utiliores.’
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communeand the juridical thinking of their time. Molina’eeferences to contemporary
Portuguese and Spanish law or commercial praciceseven more copious than Lessius’
useful observations on contemporary law and comialetastoms in the Low Countries.
Molina’s citations of scholastic authorities alsatrmumber those in Lessius. In this respect,
Lessius appears to have integrated the humanisjuaion scholastic methodology to a
greater extent. He also cared more about the réadedliness of his book. Yet, the general
scope of both treatises is the same, namely toasystematic outline of law for the purpose
of spiritual guidance. As a result, the Romano-camegal tradition and Aristotelian-
Thomistic moral philosophy were united in Lessiastd Molina’s,On justice and right

The third Jesuit who wrote a successful treatde,Justice and Rightvas Juan de
Lugo (1583-1660), a canon lawyer by training, whentvon to become a professor of
theology at the Collegio Romano before being nam€ardinal by Pope Urban VIl in 1643,
the year after the publication of hiBisputations on Justice and RigfDisputationes de
iustitia et iurd®** He shared a thorough understanding with Molind laessius of different
kinds of law and their application to qualms of soence, but he also had a tremendous
insight into the actual functioning of life, paudiarly in regard to business and economic
affairs®®. In regard both to form and content, Lugo seemisetdeavily indebted to Lessius,
although he is certainly not a servile imitatorgbufurther developed the Jesuits’ systematic
approach to law and morality, but sometimes cowt avoid the pitfalls of casuistry. It is
worthwhile noting to the modern reader that Lugsodreated a number of subjects that are
considered to be ‘juridical’, such as marriage law,his collection of practical moral
responsesResponsa moral)a®.

By the mid-seventeenth century we witness the lofthast, systematic and influential
books on various branches of law. An exciting exi@gd this turn towards a Jesuit legal
science, notably in regard to contract law, isSpanish Jesuit Pedro de Ofate’s (1568-1646)
four-volume treatiseDn Contracts published posthumously in 1648€ contractibu}>’.
Pedro de Onate, who had been a student of Sudkdeadd de Henares, became provincial of
the Jesuit order in Paraguay in 1615. By the erfdsoferm, he had co-founded the University
of Cordoba (Argentina) and eleven colleges. In 1624wvas designated professor of moral
theology at the Colegio San Pablo in Lima (Peru¥ treatise On Contractsis one of the
most extensive treatises on both general and pkaticontract law that has ever been written.

233 am grateful to Prof. Dr. Wolfgang Forster (Unisi#it Giden) for sending me along his unpublished paper
Das kastilische Privatrecht in der Spanischen Sgidkastik, Luis de Molina S.J. (1535-160@¢livered at the
symposiunmSpanische Spatscholastik- noch Mittelalter odeoadioderne{Hamburg 14-17.09.2008).

234 Eor further details, see E. Olivardsian de Lugo (1583-166)atos biogréficos, sus escritos, estudios sobre
su doctrina y bibliografiaArchivo Teolégico Granadino, 47 (1984), p. 5-129.

#5FE Monsalve Serrano — O. De Juan Asedjmn de Lugo y la libertad en economia, El anaksisnémico
escolastico en transicigiProcesos de mercado, Revista europea de ecopottiiea, 2 (2006), p. 217-243.

2% E g. Juan de Lug®esponsa moralid_ugduni 1651, lib. 1, dub. 35-46, p. 55-80.

%37 See E. HolthéferDie Literatur zum gemeinen und partikularen Rechttalien, Frankreich, Spanien und
Portugal in:H. Coing (ed.), Handbuch der Quellen und Hdater der neueren européischen
Privatrechtsgeschichte, 2.1, Minchen 1977, p. 368 @ 491; Birocchi,Causa e categoria generale del
contrattg p. 271-289; E. Fernandez, 3fiate in: C. O’Neill — J. Dominguez (eds.), Diccionahistérico de la
Compalfiia de JesuUs biografico-tematico, vol. 3, Rbtadrid 2001, p. 2870-2871.
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In it, Ofate discusses all contracts from the pahtview of Aristotelian-Thomistic
philosophy. He borrows extensively from the Romaanen legal tradition, as well as from
Molina, Sanchez and Lessius, but has the meritiohg an ultimate synthesis of all the
problems pertaining to contract law. It is a thveédme testament to a five hundred year-old
tradition in scholastic contract doctrine, whichurgaralleled in its comprehensiveness.

The first volume of Pedro de Ofiat@s Contractds a systematic account of general
contract doctrine de contractibus in genere The second volume deals with gratuitous
contracts de contractibus lucrativjs e.g. donations, agency, dowry, etc., and thel thifers
a meticulous analysis of all onerous contrades ¢ontractibus onerogise.g. sale-purchase,
rents, bills of exchange, etc. At the outset oftheatise, Ofiate warns his reader that contract
law is both an extremely vasvastissimumn and difficult ifficillimum) field of study.
Distinguishing between more than thirty particudantracts, he admits that contract law is an
immense ocean or, rather, an infinite chaos. Conteav is founded upon unstable ground,
which prevented any scholar before him to treatsithoroughly. Moreover, contract law is
very difficult. According to Orfate, this has to @ath the avarice of man, which mainly
expresses itself through the use of contractsestoatracts are the juridical means by which
money and property are exchanged. On top of thisous legislators have tried to rule on the
same matter in different ways and have issuedtagrke of different laws.

Pedro de Onfate points out that understanding ainteav is extremely useful
(utilissimun). Contract law is essential not only to businessn@wyers, judges and public
officials, but to theologians as well. A sound knhesge of contract law is absolutely
necessary for theologians, certainly for those ateinvolved in the sacrament of confession
(est materia haec theologis, iis maxime qui sacrigrea confessionibus praebent,
pernecessar)g>". The reason is simple: on the earthly pilgrimagwards God, it is
impossible not to enter into contracts. In the sewf the twentieth century, certainly after the
Second Vatican Council, mainstream theology seenmavte lost touch with this tradition of
moral jurisprudencg®. Influential theologians, such as the Henri dedat1896-1991), have
called for a return to the allegedly more authe@tiristian spirit found in the writings of the
Fathers of the Church. The Church’s age-long inmmlgnt with Roman law and Aristotelian
moral philosophy — the pillars of the scholastibere the brunt of Lubac’s criticism. It is
actually easy to forget that Lubac belonged tostime Jesuit order that had previously went
to such great lengths to promote the synthesiavofind theology.

2.3 Moral jurisprudence and the court of conscience
2.3.1 A court for the soul and the truth

A lawyer by training, Saint Alfonso de’ Liguori, iader of the Redemptorist order, patron
saint of moral theologians, and doctor of the Churagreed to define moral theology

238 Ofiate De contractibustom. 1, tract. 1, pr., num. 3, p. 1.

239 See J.F. Keenam history of Catholic moral theology in the twettti€entury, From confessing sins to
liberating conscienced.ondon — New York 2010, and the remarks in thaptar 8.
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properly as ‘a kind of moral jurisprudence and Icsgience’ uasi moralis iurisprudentia ac
scientia civilig, not so much consisting in the memorization ofttem laws, at least not
exclusively, but a jurisprudential science capaifléinding out what is right if the existing
laws remain silent®®. Clearly, in the eighteenth century, the Cathdlision of law and
theology was still very much alive. The prereqeididr being called a good theologian was
showing a certain prowess to study law. As Lesented, the knowledges¢ientig a good
confessor must possess pertains not only to thgddagalso to canon I&f-. As a matter of
fact, Liguori’s treatise on moral theologyheologia moralisabounded with references to the
Jesuit confessional literature of the precedingwréss, especially to Hermann Busembaum'’s
(1600-1668)Medulla theologiae moralfé?. Although definitely not as elaborated as the
expositions on contract law contained in the teemtiDe iustitia et iure by Jesuits such as
Molina and Lessius, Liguori’'s masterpiece still tined chapters on contract law in general
and on the particular contracts. Even in the detédr instance, in the solution of practical
cases of conscience, Liguori showed himself adixgert of Jesuit casuistfy.

Those jurisprudential qualities required of conéessand moral theologians served the
settlement of cases of conscience in the so-cathed of consciencddqrum conscientigeor
internal forum forum internunh. The reality of this tribunal of conscience magliwcome
across as counterfeit to a modern ear. Yet it veasgnd parcel of legal cultures in the early
modern period. This is an essential insight noy aghbne wants to come to grips with the
moral theological literature of the time, but aladth the first systematic treatises on
commercial law, such as tAgatactus de commerciis et camlby Sigismondo Scaccia (c.
1564-16343*". Its existence was still obvious to eighteentht@snluminaries such as the

240 This definition figures in the apologetic part @fi anonymous dissertation preceding Liguori's books
moral theology. Since Liguori supervised the pudilien of the 1773 edition, which is used here, héeast
approved of this dissertation, if he was not itthau The passage is directly attributed to LiguwyiAlfieri,
Nella camera degli sposi, Tomas Sanchez, il matrimda sessualitap. 75. For the Latin text, see Liguori,
Theologia moralistom. 1, prol. Dissertatio prolegomena de casuisticae theologiagimibus, locis atque
praestantig, part. 3 pars apologetica cap. 1, p. Ixv: ‘Est enim theologia illa moratjsasi jurisprudential, ac
scientia civilis, quae si bene definiatur, non insita est, quod quispiam memoria leges omnestasripneat,
quamvis et id non sit extra ipsam, sed quod utgdeghil dicunt, norit id, quod rectum est inveriire

241 | essius/n lll Partem D. Thomae de Sacramentis et Censgisest. 8, art. 5, dubium §uanta requiratur
scientia in confessario)? num. 50, in:De beatitudine, de actibus humanis, de incarnatioferbi, de
sacramentis et censuris praelectiones theologicasthumae. Acceserunt variorum casuum conscientiae
resolutionesed. I. Wijns, Lovanii 1645, p. 240.

242 Busembaum, a famous Jesuit moral theologian, tdugmanities, philosophy and theology at Miinstet an
KdIn. He became rector of the Jesuit colleges ddesheim and Minster, and was a confessor to tineegsr
bishop of Miinster; cf. P. Schmitelermann Busembaynin : C. O’Neill — J. Dominguez (eds.), Dicciorari
Histérico de la Compafiia de Jesus, Biografico-TmmARoma-Madrid 2001, vol. 1, p. 578.

243 For an illustration in regard to speculation i tiarket and insider trading, see Decddssius and the
breakdown of the scholastic paradigm 67.

244 See the caveat in W. Endemagiudien in der romanisch-kanonistischen Wirthsehafhd Rechtslehre bis
gegen Ende des siebenzehnten JahrhundBesin 1874, tom. 1, p. 59: ‘Dabei muss bemerktrden, dass er
[sc. Scaccia] und viele andere Juristen stets zlgei@erichte fora) im Auge haben. Nicht blos das weltliche
Gericht, sondern auch der Beichtstuhl wird als &#riBeichte und Absolution als eine Art von getlicher
Prozedur betrachtet. Es gibt also ein Gewissereriaderes Forunfgrum conscientiae, interius, animae, poli
in dem Gott richtet durch den Mund des Priestens, @in irdisches Gerichfdrum terrestre, fori, exterigsin
dem Menschen urtheilen. In jenem wird nach demligb&#m und natirlichem Recht, nach der Wahrheit,
namentlich nach der wahren Absicht geurtheilt, uatt @enug zu thun; in diesem nach dem weltlicherete
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Italian historian Ludovico Antonio Muratori (16720) and the French jurist Robert-Joseph
Pothier. Muratori spoke of the jurisdiction ovee tboul of man which the moral theologians
had { teologi morali che hanno giurisdizione sull'anindel'uomg?*°. Pothier, for his part,
proposed to investigate the law of obligations frone perspective of both thi®rum
externumand theforum internumin his famousireatise on obligations according to the rules
of the court of conscience as well as the externatt*®.

The court of conscience was not just a metaphag.prbcedural character of the notion
of conscience in the medieval tradition was redhe Tintroduction to the manual for
confessors by the Jesuit Valere Regnault, who ssjyrenodelled his book after the structure
of Justinian’dnstitutions is quite telling*"

This manual subdivides into three parts accordinthé three basic elements of adjudication
in the external courts: persorge(sonag actions éctione$, and thingsres). The first part
concerns the persons in the court of conscieneeelyahose who participate in the sacrament
of penance: the confessor, who is the legitimatigguin this court, and the penitent sinner,
who is at the same time the guilty party and thimegs, his own defendant and plaintiff, as if
he were pleading the cause of God, who is offerigetis acts against himself. The second
part concerns the actions that are used in theepsoof confession. For the penitent, those
actions involve inner contrition, oral confessiand satisfaction through works; for the
confessor, performing the sacrament of absolufldv@ former constitute the material of the
sacrament of penitence, the latter its form. Lastg third part concerns the things which the
practice of confession is about, namely the simsroited by the penitent after his baptism.

One of the clearest descriptions of the court afisceence was offered by the
Carthusian Juan de Valero (1550-1625), author alplendid work onThe Differences
between both courts, that is between the judicilrcand the court of conscierfégé He

nach Prasumtionen, die der Wahrheit, welche hievefborgen bleibt, vorgehen, um dem Gemeinwes&h un
den Betheiligten genug zu thun.’

4 Cited in ProdilUna storia della giustiziap. 430, n. 89.

246 R.-J. PothierTraité des obligations, selon les regles, tant dude la conscience, que du for extérieur
nouvelle édition, Paris — Orléans 1777. The faet the original, also moral context of Pothier'sviaf
obligations has been obscured may be part of waatbleen called the ‘Enlightenment myth’ surroundimg
study of the French natural lawyers Domat and [Bothia myth which emphasizes the legacy of bothifares

for the Code civi| without sufficiently taking into account the poofd roots their thought had in the pluralist
legal culture of thencien régime cf. Birocchi,Alla ricerca dell’ordine p. 153-157.

247 valére RegnaultPraxis fori poenitentialis ad directionem confessar usu sacri sui muneris. Opus tam
poenitentibus quam confessariis utilaigduni 1616, pr.: [...] Institutiones [...] digessipartitas, pro triplice
genere attinentium ad iudiciale forum: personarimguam, actionum, et rerum, ita ut prima pars ceatialtur
spectantia ad personas fori poenitentialis, tangaamex quibus dependet sacramenti poenitenticee Ssunt
autem confessarius, tanquam iudex legitimus infdiw; et peccator poenitens, tanquam reus simbesiis,
adeoque advocatus accusator sui, tanquam is gubHeisi Dei causam agat contra semetipsum. Sacuerd
pars contineat spectantia ad actiones, in quibemidsus consistit; quae sunt, quoad poenitenteicenuyi
contritio cordis, confessio oris et satisfactio ipeQuoad confessarium vero, absolutio sacranisntdheque
sacramenti poenitentiae materiam constituunt et f@@nam. Tertia demum pars [...] sit de rebus, cigoas
idem usus versatur. Eae autem sunt peccata pogsipest Baptismum commissa [...]."

248 A graduate from the universities of Valencia amdaganca, Juan de Valero was the head of the Gathu
monastery of Palma de Mallorca from 1613 till 162 was closely connected to the Jesuits as caede
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opposed the exterior coufbfus exterioy as a human court presided by judges to the orteri
court forus interio) as the court of God pertaining to confessors tanevery Christiafi®.
The rigor of justice and the laws attended in tkiemor court yielded to equity in the court of
conscience — conscience being the dictate of rigdggon in a good and virtuous man. Valero
distinguished between the interior tribunal alated to the sacrament of penaraiée( ad
sacramentum poenitentigeand the interior tribunal as an instrument tpegse the soul's
scruples about obligations regardless of the sammairaf confessionalter ad sedandam
animam ab scrupulis et eius obligationibus extrareeenturjf>’. By the same token, Valero
differentiated in regard to the external court besw the judicial forumalter judicialis) and
the customary practice of mealter usus et practica inter hominéy.

The interior court had two objectives, according \talero, the first being the
preservation of the sout@nservatio animge and the second being the restitution of what
belonged to the estate of anothesfitutio alieni patrimonij. Indeed, restitution of goods
taken from another person without justification veamsidered an essential prerequisite for
the salvation of the soul. Every form of unjustiemment was considered to be an offence
against the seventh commandment not to ‘SfeaHence, commutative justice was as
important a rule in contracts as mutual consenlight of the overriding importance of saving
souls, it should not come as a surprise that céamenwhich the Church laid down precisely
for the sake of spiritual salvation, was thoughtb® immediately binding in the court of
conscience. Yet there was an important qualificatm this principle. If a rule of canon law
was based on a presumptigrgesumptip which was manifestly in contradiction with the
truth, then the truth had to prevail in the intér@urt>® Presumptions applied in the external
courts did not bind the confes88t In other words, the court of conscience was csi to
be simultaneously the court of the soidris animag the court of equityf¢rus aequitatiy
and the court of trutifdrus veritatis.

from a letter written by Michael Julian (1557-162the rector of the Jesuit college at Mallorcay&dero. This
letter was included as a dedication to Differentiae.Valero heavily draws on Leonardus Lessius throughou
his treatise. More biographical details can be ¢bimA. Gruys,Cartusiana, vol. 1 : Biblioghraphie générale et
auteurs cartusiendaris 1976, p. 169.

For a couple of other works dealing with the diéieces between the court of conscience and thenekissurts,
see J.F. von SchultBie Geschichte der Quellen und Literatur des cascimén Rechts von Gratian bis auf die
GegenwartGraz 1956 [=Stuttgart 1877], vol. @iegor IX. Bis auf das Concil von Trignp. 508.

29 Juan de Valerd)ifferentiae inter utrumque forum, iudiciale videi et conscientigeCartusiae Maioricarum
1616, praeludia, num. 1.

20 valero, Differentiae praeludia, num. 2. On the post-Tridentine origofsthe distinction between a
sacramental and an extra-sacramental side to tm a@bconscience, see A. MostaEamrum internum — forum
externum, En torno a la naturaleza juridica delrfuterng Revista Espafiola de derecho canonico, 23 (1967),
p. 274-284.

#1yalero,Differentiae praeludia, num. 28.

%2 5ee chapter 8.

23 Valero, Differentiag praeludia, num. 7; and slex, diff. 11, num. 1, p. 181.

%4 Compare Lessiude iustitia et iure lib. 2, cap. 7, dub. 6, num. 30, p. 79 : ‘(...) roguimur in foro
interiori, ubi praesumptio non habet locum (...).’

On the development of the doctrine of presumptionthe ius communesee M. Schmoeckejumanitat und
Staatsraison, Die Abschaffung der Folter in Europad die Entwicklung des gemeinen Strafprozef3- und
Beweisrechts seit dem hohen Mittelalt€dln e.a. 2000, p. 228-232.
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2.3.2 A minimalistic concept of morality

Even though the ultimate standard of judgment i firum internumwas truth and not
presumption, its objective was expressly not tmerd the highest ideals of Christian virtue.
Up until the beginning of the twentieth century,nadheologians would assert, just as Valero
did, that one of its two main objectives was toepffelief to overburdened consciencés
Since the very idea of overburdened consciencessmaryd improbable to a modern ear, it is
worthwhile remembering that the famous theologieanJGerson (1363-1429), at one point
the Chancellor of the University of Paris, alreadiged alarm about the pestiferous effects of
scrupulosity in hidDoctrine against too strict and scrupulous consceerGerson expressed
the need to dam up the spread of scruples of cemsej since those unduly burdensome
feelings of guilt risked to turn into a counter-pustive sense of moral defeatiSh
Throughout the centuries, theologians would noseda repeat this fundamental truth. In the
introduction to his treatise on the sacrament afapee, Juan de Lugo asked confessors to
proceed tactfully in applying the abstract rulescohsciences in confessional practice. He
admonished them not to turn this soft and sweetedgmagainst evil into an impossible,
dysfunctional, scary machine that would unsettlenjyeertainly the scrupulous one, in his
fragility>>”. Transposed in the economic language of today iehylin many respects, has
replaced the religious grammar and vocabularyroé$ past — unduly burdensome tax rates
risk to unsettle the State rather than fill itagery.

The minimalistic approach to morality is closestated to the notoriously complex
debates on decision-making in a context of unadgstaiwhich flourished in early modern
scholasticism. The historiography on this subj&dtjch touches on thorny issues such as
tutiorism and probabilism, has often been distortad internecine strife between rival
theological schools. Many of these distortions hawsv been rectified through Rudolf
Schipler's magnum opusn the subjeét®. It would be inappropriate to open the Pandora box
on probabilism in the context of this dissertatidrcouple of notes may contribute, though, to
understanding the juridical bent of early moderaotbgy and the minimalistic character of

%5 KeenanA history of Catholic moral theology in the twethieenturyp. 9-34.
%% Braun — VallanceContexts of conscience in early modern Eurgpet.

%7 Juan de LugdDisputationes scholasticae et morales de virtutsaeramento poenitentiaeugduni 1638Ad
lectorem [s.p.]: ‘Ut suo loco iterum monebimus, ad praXimius sacramenti considerandum non solum est, quid
utcumque verum quasi in abstracto sit, sed quahretinoraliter et humano modo fieri possit ac dedéatut
remedium hoc suavitate ac dulcedine plenum norsfiatdifficultate impossibile vel horrorem nimiungeérat
humanae fragilitati. Quod multo magis circa constiges scrupulosas prae oculis habendum est (...).’

58 On the vicissitudes of probabilism as a moral fEwbsolving method from Antiquity till modern timesee

G. Otte,Der Probabilismus: eine Theorie auf der Grenze ehés Theologie und Jurisprudena: Grossi, P.
(ed.), La seconda scolastica nella formazione d@tadprivato moderno, [Per la storia del pensigiaridico
moderno, 1] Milano 1973, p. 283-302; L. Vereecke, probabilisme Le Supplément. Revue d’Ethique et
Théologie Morale, 177 (1991), p. 23-31, and Ru&uhiRler's magnum opidoral im Zweife] [Perspektiven
der analytischen Philosophie, Neue Folge], Padarti®and I:Die scholastische Theorie des Entscheidens unter
moralischer Unsicherheit2003, and Band IIDie Herausforderung des Probabilismu®006. See also R.
SchuBlerMoral self-ownership and ius possessionis in latkotastics in: V. Mékinen — P. Korkman (eds.),
Transformations in medieval and early modern righ$gourse, [The new synthese historical librargxts and
studies in the history of philosophy, 59], Dordre2806, p. 149-172.
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Catholic moral theology until before the Secondid&t Council. Probabilism holds that in a
situation of uncertainty one may follow an expegpinion, at least if that opinion is simply
‘probable’ Epinio probabilig, meaning that it is endorsed by an authoritaéxpert or by
sound argument), despite the fact that a ‘moreailahb opinion ¢pinio probabilior) exists.

Although the Jesuits would become the fiercest eates of moral probabilism, it was
defended for the first time in 1577 by the Domimiddartolomé de Medina (1527-1581), a
student of Francisco de Vitoffd Medina held that even if the arguments for thieept
position were very good, an opinion could be fokalnas long as it was probable, even if the
opposite opinion was more probatife Medina defended his position on four grounds.
Firstly, he reasoned that if an opinion was deeprethable from a theoretical point of view,
i.e. it could be followed without running the risk being intellectually mistaken, then it was
also to be deemed probable from a practical pdinview, i.e. it could be followed without
the risk of sif®~. Secondly, an opinion is called probable preciselgause it can be followed
without reprehension or vituperation. Consequeritlis a contradiction in terms to maintain
that the an opinion is probable, but that it is eréweless illicit to followed 2 Thirdly, a
probable opinion is in conformity with right reasand the assessment of prudent and wise
men. Hence, to follow it does not amount to*&inLastly, the advocates of the contrary
opinion admit that it is licit to teach and propaserobable opinion in academia. It is also
licit, then, to advise

Probabilism is related to a theory of moral actemmtered around the quite liberal
assumption that the human will is the owner of atgions yoluntas domina suorum
actuun)®®®. Put differently, human will is basically free thoose any course of action it

259 | Kantola, Probability and moral uncertainty in late mediewid early modern time§Schriften der Luther-
Agricola-Gesellschaft, 32], Helsinki 1994, p. 12301 Whether Medina really espoused probabilismaist i
doubt, though, by F. O'ReillyDuda y opinion, La conciencia moral en Soto y MagdifCuadernos de
pensamiento espafiol, 32], Pamplona 2006, p. 81-90.

260 Bartolomé de Medindn primam secundae divi Thomagergomi 1586, ad quaest. 19, art. 7, p. 179:t&Cer
argumenta videntur optima, sed mihi videtur, quioglss opinio probabilis, licitum est eam sequietiopposita
probabilior sit.’

%61 Medina,In primam secundae divi Thomaa quaest. 19, art. 7, p. 179: ‘Nam opinio prdlisaim speculativis
ea est, quam possumus sequi sine periculo eritodisceptionis. Ergo opinio probabilis in practies est, quam
possumus sequi sine periculo peccandi.’

%62 Medina, In primam secundae divi Thomaad quaest. 19, art. 7, p. 179: ‘Secundo, opimababilis ex eo
dicitur probabilis, quod possumus eam sequi sipestensione et vituperatione. Ergo implicat conttimhem,

quod sit probabilis et quod non possimus eam |&zigui.’

63 Medina, In primam secundae divi Thomaad quaest. 19, art. 7, p. 179: ‘Tertio, opini@habilis est
confirmis rectae rationi et existimationi virorumugentum et sapentium. Ergo eam sequi non est pauca

64 Medina, In primam secundae divi Thomaad quaest. 19, art. 7, p. 179: ‘Quarto, licitust epinionem
probabilem in scholis docere et proponere, ut eidwersarii nobis concedunt. Ergo licitum est eamsalere.’

25 | essius,De gratia efficaci, decretis divinis, libertate aifii et praescientia Dei conditionata disputatio
apologetica Antverpiae 1610, cap. 5, num. 11, p. 53. Thergoime controversy on whether possession of the
self as defended in the scholastic tradition pteg modern conceptions of liberalism or not. $eecritical
remarks by Janet Coleman on the contributions tjoR&chipler and Brian Tierney in the same volume; cf. J.
Coleman,Are there any individual rights or only duties?, @re limits of obedience in the avoidance of sin
according to late medieval and early modern sct®lar: V. Makinen — P. Korkman (eds.), Transformagian
medieval and early modern rights discourse, [The synthese historical library, Texts and studiethamhistory

of philosophy, 59], Dordrecht 2006, p. 27-32.
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wants, as long as that course of action has nat feebidden by a superior law. For example,
Lessius argued that making extra profits on thesbafsinsider trading was not forbidden for
individual businessmen, since there was no lawiddibg them to avail themselves of the
knowledge of a future statutenulla lex vetat ne utar notitia illius decreti in emm
commodunt®®. Freedom is the principle, restriction the examptiAs a matter of fact, the
human will is its own legislator in the contextahierarchy of laws. Superior laws can break
the obligation which the individual will imposes aip itself. Therefore, the political
authorities can impose formality requirements bggue of which the citizens’ freedom to
contract is limite@®’. Superior laws can also create an obligationHerindividual will. Yet,
if superior laws want to impose an obligation oniagividual, then they must be clearly
promulgated and convincing.

One of the basic requirements which a law mustt ioeele able to bind the individual
is sufficient promulgation. According to a fundartamrrule of scholastic legal philosophy, a
doubtful law is not bindingléx dubia non obligdf®® A doubtful law is not binding for the
following reasons. First, the individual possestefreedom before a law comes to claim that
it has the right to restrict that fundamental fre®d Second, the position of the possessor is
the stronge?. In other words, the moral theologians appliedirdamental rule of property
law to the field of human action. They used it asaagument both in disputes regarding
property and in questions concerning the obligabomot which rested on an individual’s
conscience. As an example of the former, Lessiggedt in the footsteps of Covarruvias that
he who starts to doubt the good faith with whichdwoguired a good continues to be the
rightful possessor of that good. Hence, he consirtoebenefit from acquisitive prescription.
To buttress his view, Lessius expressly cited tagim that, in equal doubt, the position of he
who possesses is stronger than that of he who woepossessir( pari dubio melior est
conditio possidentis quam non possidéhtffs

The Spanish Jesuit Antonio Perez (1599-1649) @dimvith reason that this maxim
was the cornerstone of moral theolddy Juan de Salas (1553-1612) likened man’s

%% | essiusPe iustitia et iurelib. 2, cap. 21, dub. 5, num. 47, p. 279.

267 See Chapter 5 (Formal limitations on ‘freedomarteact’).

%8 See L. Vereecke.e Concile de Trente et I'enseignement de la tlgdelanorale in : id., De Guillaume
D'’Ockham & Saint Alphonse de Liguori. Etudes diist de la théologie morale moderne 1300-1787,
[Bibliotheca Historica Congregationis Redemptofi®], Romae 1986, p. 495-508 ; L. VereecK&gologie
morale et magistére, avant et aprés le Concile @dmfg Le Supplément, Revue d’Ethique et Théologie Maral
177 (1991), p. 7-22; J. Mahonelhe making of moral theolog@xford 1987, p. 227.

89 Compare S. Pinckaerses sources de la morale chrétienne, Sa méthodec@mutenu, son histoirdEtudes
d'éthique chrétienne, 14], Fribourg 1985, p. 21% liberté ‘posséde’ la place, tant qu'une loi agré ne vient
pas I'en déloger.” Similarly, L. Vereeckége probabilisme Le Supplément, Revue d’Ethique et Théologie
Morale, 177 (1991), p. 29.

210 essiusPe iustitia et iurelib. 2, cap. 6, dub. 3, num. 11, p. 56.

21 Antonio PerezPe iustitia et iure et de poenitentia opus posthmmRomae 1668, tract. 2, disp. 2, cap. 4,
num. 78, p. 174. Perez, who studied arts and tggdloMedina del Campo and Salamanca, succeededDeia
Lugo in 1642 as a theology professor at the Calldgomano. He made an important contribution to the
conceptualization of intellectual property and coglyt; cf. J. Escalera, s.Perez in C. O'Neill — J. Dominguez
(eds.), Diccionario histérico de la Compafiia deigdsografico-tematico, vol. 3, Roma-Madrid 20013089-
3090.
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possession of liberty and his right to do what iestnuseful to him to the position of the
possessor of an external gé6d Put differently, the building blocks of a strikiy liberal
strand of moral theology were provided by the communeThe theologians reasoned from
Romano-canon property law to ethics. The rule that position of the possessor is the
stronger can be traced back through to the Difest also figured in the titles on the general
principles of law of both Justinian and Pope Baref&Ill (in pari delicto vel causa potior est
conditio possident}§’®. This is another example of the profound interemtedness of law
and theology in premodern times. Although the exsmipe of application of the rule
remained a matter of debate, the moral theologremdd continue to endorse this view of
freedom of action as an undisputed right posselgdtie will and protected by thenelior
est conditio possidentisile’. The Jesuit Ignaz Schwarz (1690-1763), fstance, maintained
that this maxim held true not only as a matterustice not only in the external courts, but
also in conscience, since man’s right to possesfd®dom was certain, while the right of the
law which intended to limit that freedom was doulB5tf’

The relationship between man’s basic freedom,hendne hand, and laws trying to
impose obligations on the individual, on the otheras essentially conceived of in
antagonistic terms. It was analyzed as a confllitivopposed a plaintiff against a defendant
in the tribunal known as the court of consciencs. Antonio Perez explained, the side
favoring the imposition of an obligation was likepkintiff (actor), since it claimed a debt,
while the other side acted as a defendegug who fought for his freedom. Moreover, the

22 Juan de Sala8)isputationes in primam secundd@arcinonae 1607, tom. 1, tract. 8, disp. 1, s&awum. 67,

p. 1205 : ‘ut in dubiis melior est conditio possitle rem aliquam externam aut ius percipiendi amguructum
(...), ita etiam melior est conditio possidentis tiaéem suam et ius efficiendi quod sibi utile ftierh graduate
from Salamanca and a theology professor at thee@ollRomano, he and his colleague Suarez were etdys
Miguel Marcos of deviating too much from Thomas A@s’s standard teaching; cf. V. Ordéiez, Salas in

C. O'Neill — J. Dominguez (eds.), Diccionario histé de la Comparfia de JesuUs biogréafico-tematiob, 4;
Roma-Madrid 2001, p. 3467.

2 E.g. D.43,33,1,1 irCorporis lustinianaei Digestum novunCommentariis Accursii, scholiis Contii,
paratitlis Cujacii, et quorundam aliorum doctoruritomum observationibus novae accesserunt ad ipsum
Accursium Dionysii Gothofredi notae, Lugduni 16641588] (hereafter: ed. Gothofredi), tom. 3, col278&i
colonus res in fundum duorum pignoris nomine imitlléta ut utrique in solidum obligatae essentgsili
adversus extraneum Salviano interdicto recte espwni, inter ipsos vero si reddatur hoc interdigtum
possidentis conditio melior erit.” See also D. @3, 2 cum glossad Servianuml.c.: ‘In Salviano interdicto, si
in fundum communem duorum pignera sint ab aliquetcta, possessor vincet, et erit eis descenderadlim
Servianum iudicium [GL.: in quo id veniet, ut sigsidentis conditio melior].’

2"y, Reg. iur., 65Corpus juris canonic{ed. Gregoriana), part. 3, col. 844, |. 9-10. GhessIn pari rightly
draws the attention to the procedural consequehttgsorule: that the defendant has the benefihefdoubt ét
nota quia hic exhibetur favor reo, quia absolvitarpari causa vel delicfo Boniface VIII's formulation of the
rule combines D. 50,17,1@8 (in pari causa possessor potior haberi dgtsetd D. 50,17,154c(m par delictum
est duorum, semper oneratur petitor et melior habgbssessoris caugacf. Corporis lustinianaei Digestum
novum(ed. Gothofredi), tom. 3, col. 1915 and col. 1921.

25 |gnaz Schwarznstitutiones iuris universalis naturae et gentiienetiis 1760, part. 1, tit. 1, instruct. 5, par.
4, resp. 2, p. 126: ‘Ista regulguod melior sit conditio possidenti®n tantum valet in materia iustitiae, sed
etiam conscientiae. Ratio est, quia in hac homethiak certumpossessioniguoad suam libertateniex vero
jus dubiumobligationis. Ergo homo non debet deturbari a sossessione, nisi oppositum efficaciter probetur.
Porro tunc libertas hominis censetsse in possessignguando dubium este obligatione contractasecus,
quando dubium este obligationis contractae satisfactioaeuexemptionge’

Ignaz Schwarz was a professor of history at thevérsity of Ingolstadt; cf. H. Dickerhof,and, Reich, Kirche
im historischen Lehrbetrieb an der Universitat ltgjadt, Ignaz Schwarz (1690-1768rlin 1967.
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burden of proof lay with the law trying to impose abligation on the individual, since it is
up to the plaintiff to prove his claimagtoris est probatip that the individual owes it
something. It lay in the nature of things that deéendant was unable to prove that he was not
under an obligatidi®. More interesting still, is that Perez defended wew that he who
doubts the existence of a certain precept remages(fubitans est possessor suae liberjatis
He reasoned that this kind of principles promotesedom of action and relieved men of
innumerable obligationsfgvent libertati operandi, et ab innumeris obligatibus homines
liberant)®"”.

Perez’s argumentation brings us back to the mtddarum’s role as the place where
Christians are healed from unduly burdensome otidigs, as the Carthusian monk Valero
pointed out. Consequently — and this point needshasis — the court of conscience was not
the place for the enforcement of lofty moral prpies or ‘thick morality’. It was the place for
determining the rights and obligations a person imathe light of truth and justice. For
example, following Lessius, Perez maintained thra i3 not bound as a matter of justice to
rescue people from drowning. It is important to emstind what he means by that. Perez
explained that you could not be bound as a mattgustice, that is, legally speaking, to
prevent someone from incurring damage by omittieigatn actions. This means that you are
only bound to prevent damage if you are under & ttutlo so by your office or by contract
(ex officio aut contractdy®. If you do not care for the good of your neighbad you are not
under a (quasi-)contractual or official obligatittndo so, then you cannot be bound to make
restitution if your neighbor suffers damages thai gould have prevented. You are certainly
under obligation as a matter of charity, but yoa aot under an obligation as a matter of
justice. You are not infringing upon your neightsoriatural rights by failing to take action.
Consequently, your confessor cannot oblige youdkemwestitution.

The focus on restitution and the rights and ohiigest existing between people as a
matter of justice explains the minimalistic chaeaaif the penitential literature, or, according
to the modern understanding of the role of ‘lawts Ilegalistic’ naturé®. They were

2% perez De iustitia et iure tract. 2, disp. 2, cap. 4, num. 100, p. 182:itbkdt idem probari potest, quia pars
obligationi favens est, quasi actor, petit enimitlgb ; altera est quasi reus, defendit enim suderiatem. At
semper actoris est probatio, non vero rei : actdmedicit sibi deberi; reus solum negat : negatidem per
rerum naturam probari non potest, ut passim iwrgtigicunt.’

2’ perezDe iustitia et iure tract. 2, disp. 2, cap. 4, num. 78, p. 174.

28 perez De iustitia et iure tract. 2, disp. 3, cap. 7, num. 122, p. 236: ‘Quaprimo, utrum qui non impedit
damnum alterius, cum posset facile impedire, temesgmper ad restitutionem ? Caietanus verbo uéstitet
alii affirmant. Contraria sententia est communisyera, teste Lessio lib. 2, cap. 13, dub. 10.dfbrest, quia
gquando meam operam in alterius commodum non impesidad id ex officio, aut contractu non teneahilni
proprium illius, nihil ipsi ex iustitia debitum aerfo : alioquin, si quando alius mea opera inditgrgerer ex
justitia eam non omittere, non possem pro operéapptetium exigere, quod est absurdum. Secund@ qu
durissimum esset, omnes homines esse obligatosstitia, et cum obligatione restitutionis ad praegiam
mutuam operam, quando damnum timetur, cum ad fiseeietatis humanae sufficiat obligatio misericoedé
charitatis.’

279 | am thinking, in particular, of the positivistiefinition of law as the ethical minimum in Georglihek’s
(1851-1911)Die sozialethische Bedeutung von Recht, Unrecht Stnafe Berlin 1908, p. 45: ,Das Recht ist
nichts anderes, als das ethische Minimum. Objeditid es die Erhaltungsbedingungen der Gesellschmfteit
sei vom menschlichen Willen abhangig sind, also Ekistenzminimum ethischer Normen, subjektiv isdas
Minimum sittlicher Lebenstatigung und Gesinnunglolies von den Gesellschaftsgliedern gefordert igo
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concerned, primarily, with what jurists such as Hrat would call ‘perfect obligations’
(obligations parfaites Unlike imperfect obligations opligations imparfaites perfect
obligations created legal debt, whether those abbgs were enforceable in the exterior fore
or in the interior fore. Like Pothier, the theolags recognized that moral delotebitum
morale seu debitum ex honesjabrought about a natural obligation, but not thedkof
natural obligation which was enforceable in thertai conscience. The only enforceable
natural obligation was the natural obligation rabia the body of law called natural law
(debitum exure natural)®*®. Imperfect natural obligations, for instance nakwbligations
stemming from moral debt but not based on natwaa {e.g. the duty to be grateful to
somebody who makes you a gift) did not grant atriglanother person, not even in the court
of conscienc®’. Natural obligations based on natural law, ondwetrary, were considered to
be enforceable in the court of conscience botthbynoral theologians and by Pot/Afér

The moral theologians made a sharp distinction éetwpreceptspfaeceptuh and
counsels ¢onsiliunj. It drew on medieval antecedents and persistadtared in the work of
Hugo Grotiué®®. Precepts were binding for all Christians, whiteiesels became enforceable
only on condition that one assented to making thending for oneself through a vow
(votun)®®*. Counsels show the way to the plenitude of Clastiife, but they are not

cited in O. Behrend®ie rechtsethischen Grundlagen des PrivatrecimsF. Bydlinski — T. Mayer-Maly (eds.),
Die ethischen Grundlagen des Privatrechts, Wien-Mevk 1994, p. 28.

280 valero, Differentiae praeludia, num. 24-25, p. 3 : ‘Naturalis tantubiigatio est duplex, ut constat ex D.
Thoma 2.2., quaest. 106, art. 4, 5, 6. Una, quagega et propria, ex iure et lege naturae produgae in re
gravi obligat in conscientia sub poena peccati atistt[...] Altera est naturalis obligatio, quae atnbstate
morali deducitur, insurgitque ex honestate et delmibrali. Ut est illa recipientis beneficium quagtenetur ad
antidora et ad gratam remunerationem loco et teenponvenienti.’

81 pothier, Traité des obligations, selon les regles, tant oude la conscience, que du for extérietam. 1,
article préliminaire, p. 1.

282 pothier, Traité des obligations, selon les regles, tant dude la conscience, que du for extérietam. 1,
part. 2, chap. 2, p. 174-175: ‘Au contraire, I&digations naturelles, dont nous avons traité danshapitre,
donnent a la personne, envers qui nous les avargctées, un droit contre nous, non pas, a laéyétans le
for extérieur, mais dans le for de la consciencestQoourquoi si j'ai fait une dépense de centelsvdans un
cabaret du lieu de mon domicile, ce cabaretiervesiinent mon créancier de cette somme, non dararle
extérieur, mais dans le for de la conscience; gawbis de mon cdté une créance de pareille sowonére lui
qui fat prescrite | il pourroit dans le for de Bnscience se dispenser de me la payer, en la ceameavec celle
qgu'il a contre moi.” As will be explained below, ®rof the favorite enforcement mechanisms in thatcol
conscience was compensation.

83 E.g. Hugo GrotiusPe jure belli ac pacis libri tres in quibus ius nahe et gentium item iuris publici
praecipua explicantyr Curavit B.J.A. De Kanter — Van Hettinga Tromp, itEthis anni 1939 exemplar
photomechanice iteratum, Annotationes novas addaideéR. Feenstra et C.E. Persenaire, adiuvante [is-Be
Wilde, Aalen 1993 [hereafter cited as Ed. De Kaian Hettinga Tromp — Feenstra — Persenaire] llilzap. 2,
par. 9, num. 4, p. 81. On the thirteenth centunts®f this distinction, see Pinckaekgs sources de la morale
chrétienne p. 292-293, and D. Witschedur Bestimmung supererogatorischer Handlungen, Beitrag des
Thomas von AquijrFreiburger Zeitschrift fir Philosophie und Thegitg 51 (2004), p. 30-38. Thpraeceptum-
consilium pair already played a vital role in the Francisd@@ierre Jean d’Olivi's (1248-1298) treatise on
contracts, see S. Pirobe devoir de gratitude, Emergence et vogue de tmmal’antidora au Xllle siéclein :
D. Quaglioni — G. Todeschini — M. Varanini (ed<yedito e usura fra teologia, diritto e amminisivaz (sec.
XI1-XV1), [Collection de I'Ecole francaise de Rom846], Rome 2005, p. 73-101.

4 This is the theme of CocciRegula et vitap. 97-147.
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binding®. They are the object of works of supererogatismpérerogatip, not of justice.
They go beyond what is demanded from ordinary @hans. For example, Lessius conceded
that following the counsels of Christ was the dafsay to paradise, but he refused to
acknowledge that they were binding as a matter emfessity. Otherwise, he quipped, all
people would be bound to abstain from doing busffiésTheforum internumthen, merely
pretended to be a place where rights and obligatideriving from precepts could be
reinforced. The confessors did not mean to transfanaractéf’. It was their task to make
sure that ordinary Christians passed the examo spéak, at the Day of Last Judgment. If
people strived for honors, as they were encourdagedb through homilies and preaching,
they would turn their attention to devotional anglritual literature, not to manuals for
confessors.

2.3.3 A plurality of legal sources

The sources of obligations that threatened to littné will's possession of its freedom of
action were manifold. Contrary to the Protestatits, Catholics did not think that the ‘New
Law’, that is the Gosp@&l, was sufficient to decide what obligations a meaerded to fulfil in

a particular circumstance in order to please GodraWitheologians such as Lessius had a
comprehensive and systematic view of the variowfiesoof law that rule human behaviSr
The main distinction Lessius made was between aldaw and positive law. Natural lawé
naturale was considered to derive from rational nature tednatural condition of thing¥.

25T van Houdt — N. Golvers — P. Soeta@tssen woeker en weldadigheid, Leonardus LessersdevBergen
van Barmhartigheid (1621), Vertaling, inleiding aantekeningenLeuven-Amersfoort 1992, p. 129.

288 | essius,De beatitudine (...) praelectiones theologicae postae. Accesserunt eiusdem variorum casuum
conscientiae resolutiond ovanii 1645), quaest. 19, art. 6, dub. 7, nudr ‘Fateor tamen tutius esse facere
quam non facere in tali casu. Non tamen ideo nacess est facere, alioqui omnes deberent sequiila@ns
Christi: hoc enim est tutius; omnes tenerentur exegqines bonas inspirationes, omnes tenerentumabsta
negotiatione.’

287 E. Leites,Casuistry and characteiin: E. Leites (ed.), Conscience and casuistriamly Modern Europe,
Cambridge 2002 [=1988]), p. 120; M. Sampsbaxity and liberty in seventeenth-century Englidglitizal
thought in: E. Leites (ed.), Conscience and casuistrgarly modern Europe, Cambridge 2002 [=1988], p. 82;
J.F. KeenanThe casuistry of John Mair, Nominalist professoiPafis, in: J.F. Keenan — Th.A Shannon (eds.),
The context of casuistry, Washington DC 1995, p. 96

8 Since, to a modern ear, which is influenced byRhetestant tradition, the Gospel is considerdukta source

of morality instead of law, it might be worthwhilecalling that the the Gospel used to be considarsalrce of
law by the Catholics. Indeed, the post-Tridentineraththeologians emphasized that seeing it otherwias a
form of heresy. Cf. Francisco Suar@zactatus de legibus et legislatore Ddib. 10, cap. 1 Qe lege nova et
legislatore Christd, num. 3, in: Opera omnia, editio nova a Carolat@g Parisiis 1856, tom. 6, p. 550:
‘Catholica veritas Christum Dominum non solum feig®edemptorem, sed verum et proprium legislatorem.
Dicendum vero primo est Christum Dominum non solfuisse redemptorem, sed etiam fuisse verum et
proprium legislatorem. Haec assertio est de figéipda in Concilio Tridentino, sessione 6, candh.’

289 See LessiudDe iustitia et iure lib. 2, cap. 2, dub. 2, num. 9, p. 20: ‘Si [iesicipiatur secundo modo, pro
lege, dividitur sicuti lex. ltaquéus aliud est naturale, aliud positivuriys positivumalius est divinum, aliud
humanumlus divinumaliud est vetus, aliud novurtus humanuraliud est ius gentium, aliud ius canonicum,
aliud civile.’

290 | essius,De iustitia et iure lib. 2, cap. 2, dub. 2, num. 9, p. 20: ‘lus naterdicitur quod ex ipsis rerum
naturis oritur, scilicet ex natura rationali et urali conditione operum de quibus hoc ius dispoditde eius
rectitudo, supposita existentia naturae humanae peadet ex aliqua libera ordinatione Dei vel hdsjised ex
ipsa rerum natura.’
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Contrary to positive law, the rectitude of natueal was determined not by a human or divine
voluntary disposition, but rather by the inhereatune of things themselvesxX ipsa rerum
naturg)®®*. Hence, natural law was also said to be immutdbdsitive law ius positivur), on
the other hand, derived from a voluntary dispositids Lessius explained, positive law
depended on the free will of God or mankind. Hertogas subject to change.

Positive law was subdivided into two main categodepending on whether a positive
legal disposition stemmed from Godq divinum or from mankind ius humanum Divine
law itself was divisible into old divine law andwalivine law. Old divine lawi(s divinum
vetug coincided with God’s legislation in the Old Teasknt, for example concerning rituals
and governance. New divine lawug divinum novuinencompassed the Gospel and, as
Lessius added in a truly anti-protestant vein stheraments. Human law subdivided into three
categories. Apart from the laws that were commoalitmations ius gentiun, there existed
civil law (ius civile) as constituted by secular rulers, and canon lasvdqanonicunas issued
by virtue of the authority of the Pope or the Calnit should suffice here to note that
positive law was thought to be divine at leastnnralirect sense, since God was the ultimate
legislator. Therefore, it was commonly acceptedCagholic moral theologians that human
laws were binding in conscience, as longs as theyevjust®>. As Suérez explained, all
secular laws derive from God as their first caussuga prima, even if their direct cause
(causa proximpis the work of the secular legislatdt The indirectly divine nature of
statutory law legitimized the theologians’ involvent with positive secular law in the first
place™

Not only did moral theologians such as Lessius dugwa cartography of laws, they
also found an important connection between objectaws and subjective rights — rights
being defined in terms of power based on |lpatéstas legitimg®. Therefore, depending on
whether they correspond to natural law or positaxe, men dispose of natural rightsig
naturale or positive rights igs positivumh. Conversely, Lessius and his colleagues also
developed the important conceptual notion thatka de an obligationdebitun) is the other

#1 The ‘nature of things’ remains an elusive and ulbéms argument in the history of jurisprudence; cf
H. Holzhauer,Natur als Argument in der Rechtswissensghiaft G. Kdbler — H. Nehlsen (ed.), Wirkungen
europaischer Rechtskultur, Feschrift fir Karl Kiadesdl zum 70. Geburtstag, Minchen 1997, p. 395-417.

292 E g. Francisco de VitoriZGommentarii in lamllae De legeuaest. 96, art. 4Jfrum lex humana imponat
homini obligationem in foro conscientla@um. 5, in: Francisco de Vitori€omentarios a la Secunda secundae
de Santo Tomasdicion preparada por V. Beltran de Heredia, témappendice 10e lege, [Biblioteca de
Teoblogos Espafioles, 17], Salamanca 1952, p. 48®mmunis tamen opinio theologorum est quod leges
humanae possunt obligare virtute sua ad mortakcgiem].’

293 For discussion, see W. DecodBounter-reformation diplomacy behind Francisco Sz constitutionalist
theory, Ambiente Juridico, 11 (2009), p. 68-92.

2% Suéarez, Tractatus de legibus et legislatore Deom. 5, Prooemium, p. ix-x; and Suar@efensio fidei
catholicae adversus Anglicanae sectae errpties 3, cap. 2, num. 1, in: Opera Omnia, editava a Carolo
Berton, Parisiis 1859, tom. 24, p. 206. Compar&dErainzar,Una introduccion a Francisco Suarg2amplona
1976, p. 135.

2% | essius,De iustitia et iure lib. 2, cap. 2, dub. 2, num. 10, p. 20: ‘Si iusipiatur tertio modo, scilicet pro
potestate legitimadividi potest, primo ex parte principii, nempecgedum divisionem legum quibus oritur.
Unde aliud esnaturale quod lege vel concessu naturae competit; atiaditivum quod lege positiva vel
concessione libera Dei vel hominum competit, etisinceps in alis membris.’
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side of a right’®. The Jesuits arrived at a detailed and scierifilysis of the ‘system’ of law
to which Hugo Grotius was highly indebfét Developing these highly influential theoretical
observations on laws and rights at the outset eir tmanuals for confessors, the moral
theologians could then proceed to answer the gqureathout which concrete rights and which
laws were at play in a particular case of cons@erc moral theologian needed to have a
sound knowledge of all sources of law to be abl@et@rmine the rights and obligations of the
penitents with precision. In Suarez's wdtlis

The road to salvation passes through free actindsneoral rectitude. Since moral rectitude

strongly depends on law’s being, as it were, the ofi human actions, the study of law is a

major part of theology. In treating of laws, thersal doctrine of theology investigates nothing

less than God himself in his function as a legislaf...) It is the task of a theologian to care

for the consciences of the pilgrims on earth. Yetrectitude of consciences is dependent on
observing the law just like moral depravity is degent on breaking the law, since a law is

every rule which leads to the acquisition of etesadvation if observed — as it must be — and

which leads to the loss of eternal salvation whes broken. The study of law, then, pertains

to theologians, to the extent that law binds carsm.

Jurisdiction over the souls required a profoundwiedge of a plurality of legal
sources. Learned experts in moral jurisprudenceeteéo assist confessors with the task of
judging in the internal forum, just as knowledgeatibctors of laws had to assist judges in the
external forum. Adjudication in the internal forumas perhaps even more demanding than it
was in the external forum, at least from an intéllal point of view. The Jesuit Juan Azor
(1536-1603) added to the title of his famaddsral Institutes(Institutiones moral@sthat the
material of his treatise was based not only orditerine of theology, but also on canon law,
civil law, and history, as well as on commentatigsthe experts in each of those fiéfds

2% | essiusPe iustitia et iurelib. 2, cap. 2, dub. 1, num. 7, p. 20: ‘Ex iurene ipsius in me vel mea, nascitur in
me debitum praestandi id, quod illud ius impleatdiauriat.’

27 The same idea has been stressed in the conteenadnstrating the profound indebtedness of Hugdi@ro
(1583-1645) to Jesuit moral theological thoughtPhylaggenmacheBroits subjectifs et systéme juridique chez
Grotius in: L. Foisneau (ed.), Politique, droit et thégiochez Bodin, Grotius et Hobbes, Paris 1997 3¢l 30;
and in B. Tierney,The idea of natural rights, Studies on natural tighnatural law, and Church law, 1150-
1650 [Emory studies in law and religion, 5], Grand Rizp- Cambridge 2001, p. 316-342.

2% Suéarez,Tractatus de legibus et legislatore De@rooemium, p. ix-x : ‘Quoniam igitur hujus satutiia in
actionibus liberis morumque rectitudine posita egtae morum rectitudo a lege tanquam ab humanarum
actionum regula plurimum pendet ; idcirco legumsideratio in magnam theologiae partem cedit ; et dacra
doctrina de legibus tractat, nihil profecto aliudagn Deum ipsum ut legislatorem intuetur. (...) Deinde
theologicum est negotium conscientiis prospiceratovum ; conscientiarum vero rectitudo stat legibus
servandis, sicut et pravitas violandis, cum lex efjbat sit regula, si ut oportet servatur, aetersakitis
assequendae ; si violetur, amittendae ; ergo & legpectio, quatenus est conscientiae vinculuhthaologum
pertinebit.’

299 Juan Azor/nstitutiones morales, in quibus universae quaestioad conscientiam recte aut prave factorum
pertinentes breviter tractantur. Omnia sunt veltbgologica doctrina, vel ex iure canonico vel djvilel ex
probata rerum gestarum narratione desumpta, etiocmata testimoniis vel theologorum, vel iuris camdmut
civilis interpretum, vel summistarum, vel deniqistdricorum Lugduni 1612. For a biographical introduction to
Juan Azor, see A.F. Dziubdyan Azor S.J., Tedlogo moralista del s. XVI-X¥Hchivo Teol6gico Granadino,
59 (1996), p. 145-156.
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Also, the field of application of moral jurisprudenwas less limited than in the external
forum, even in a territorial sense. Its territonddield of application was the soul. As a result,
whereas a judge in either a secular or an ecctesih®external court had no legitimate
jurisdiction beyond his own territory, a parishgsti could confess his flocks and absolve
them wherever on earth he W&s The jurisdiction of the soul as well as its acpamying
science, moral jurisprudence, were all-encompasgisgope.

2.4 Enforcement mechanisms
2.4.1 Norms and force

It is natural to take the law of one’s own time a&odintry as a norm, and, hence, to consider it
as ‘normal’. If carried to excess, however, thisdency easily leads to an impoverishment of
our understanding of the historical developmentiegfal doctrine and of human conflict
management in the past. Awareness of the deepgljae$ consciousness that shaped the
lives of more than a minority of the people untilivinto modern times is a fundamental
prerequisite for gaining a better insight into fbectioning of ‘law’ in theancien régim#&™.
This study will reveal some of the roots of modeamtract doctrine in an area where they
ought not have grown according to the tenets odll@gsitivism. The theological roots of
Western legal cultures are hidden behind the viemhieh relies on the philosophies of legal
thinkers such as John Austin and Max Weber — thlasrof conduct can properly be called
laws only when force stands behind them, and thatsecular State is endowed with the
monopoly over the legitimate use of such force.Mithael Barkun’'s description of this
positivistic creet’> ‘The coercive power of the state, exercised @nbished, makes the
difference between the pious hopes of morality theedgrim certitudes of law.’

One may wonder whether it is useful at all to apph the theologians’ treatment of
contract from the perspective of the current ddiom between ‘morality’ and ‘law’. We have
just seen that the theologians themselves conceofedheir job in terms of moral
jurisprudence. They also made a distinction betweeral’ norms that were unenforceable
and ‘moral’ norms that were enforceable in the tadirconscience. To put it in their own
vocabulary, they distinguished between ‘moral dedmtd ‘legal debt’. In addition, the
normative universe developed by the theologians wedsentirely perceived, at least in their
times, to be unenforceable. If we follow Hart's cept of law as rules of recognition, then,
the theologians’ norms should be considered, evetording to certain strands in
contemporary legal philosophy, not as ‘moralityt las ‘law’. Furthermore, it is a matter of
debate whether norms need to be enforceable tafyquel ‘legal’ in the first place. As

390 valero, Differentiag s.v. sententia num. 1, p. 323 : ‘ludex ferens sententiam extreuin consuetum et
territorium proprium nulliter agit. [...] At parochusbicumqgue locorum et terrarum potest audire caifess
suorum parochianorum et eos absolvere. [...]".

301 Stephan KuttnetKanonistische Schuldlehre von Gratian bis auf deki@talen Gregors X, systematisch auf
grund der handschriftlichen Quellen dargestdBtudi e testi, 64], Citta del Vaticano 1935,1g3.

%92 Michael BarkunLaw without sanctions, Order in primitive societasd the world communitiNew Haven —
London 1968, p. 8.
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Donahue has argued with reference to Jewish aanhisllegal systems as well as the Roman
legal system in many of its periods, the absendbepossible use of public force might not
be a necessary element in a system of private tai*%.

To return from contemporary legal philosophy te facts of history, it is clear that the
theologians were the self-promoted guardians @&aénr of norms which ran parallel to State
legislation and were coupled with jurisdiction.thre following paragraphs, a tentative hint is
given of how the normative universe of the theaogirose to the surface in the material life
of pre-modern societies. We will first draw attemtito a well-known mechanism for the
enforcement of moral norms through the ecclesialstiourts which is known as evangelical
denunciation denunciatio evangeliga Originally, evangelical denunciation was measitaa
charitable act of fraternal correctionofrectio fraterng for the good of the soul of one’s
brother. Eventually, however, it evolved into a me@tsm for enforcing one’s patrimonial
claims against a sinful defendant. Therefore, egbca denunciation came close to the
appeal to the judge’s officefficium judicig, which allowed the vindication of one’s material
interests through urging the judge to have therakfet comply with his moral duties. The
second enforcement mechanism that will offer usimpge into the material implications of
the moral theologians’ normative universe is secogpensationacculta compensatjoThis
is a form of legal self-help promoted by the thgins (and Grotius), in the event that the
external courts are defective in giving litigartisit due.

2.4.2 Evangelical denunciation and the power of the keys

An in-depth study of the use of evangelical denathmn in classical canon law has been
provided by Piero Belliif* It may be recalled that the precept of frateroairection
(correctio fraterna takes its roots from the Gospel of Matthew (M8:1b-17). In short, it
holds that every Christian is under a duty to tallhis brother about his misbehavior. If the
brother in question refuses to listen to him, thershould try to persuade him by appealing to
one or two witnesses. In the event that even #gsrsd warning fails, the wrongs should be
reported to the Church. Canonists such as Dr. Mawamsisted on the necessity of following
each step in this procedural orderdo). The secret, fraternal correction had to occrst fi
(primo fraterna et secreta correcjiothen the appeal to withesseifde testium adhibit)p

393 Donahue,Private law without the State and during its forioatp. 123. The author goes on to argue,
however, that the possibility of using force makies practical application of any system of priviees more
effective. Also, even if religious authorities (etlge rabbis of the Talmud), developed a private $gstem with
little regard for whether the system ever got agplto actual disputes, they, or their studentsewsten
involved in the resolution of real-world casesip4-125).

%94 p, Bellini,'Denunciatio evangelica’ e ‘denunciatio iudicialisivata’, Un capitolo di storia disciplinare della
Chiesa Milano 1986. Earlier studies of importance in@ugh. LefebvreContribution a I'étude des origines et
du développement de la ‘denunciatio evangelicadimit canoniquein : Ephemerides iuris canonici, 6 (1950),
p. 60-93 ; Ch. LefebvréGratien et les origines de la dénonciation évargéd, De I'accusatio a la denunciatio
Studia Gratiana, 4 (1956), p. 231-250. Recentdlitee includes G. Jerouschek — D. Millere Urspriinge der
Denunziation im Kanonischen Rechit : H. Luck-B. Schildt (ed.), Recht — Idee — Gishte. Beitrdge zur
Rechts- und Ideengeschichte fur Rolf Lieberwirtlaaslich seines 80. Geburtstages, Kéln e.a. 200824
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and, finally, the denunciation in cougdstremo denunciafj&’>. At any rate, a Christian who
sees his brother committing a sin must try to digdsuhim. The combat against sin and the
promise of salvation are at the heart of Christiarand of the Church as an institution, in
particular. It is no coincidence, then, that thegept of fraternal correction precedes the verse
that lays the foundation of the Church’s powerna keys (Mt. 18:18).

The Church’s power of the keysdtestas claviupp that is the power to bind and loose
sins, was central to the Church’s claim to spitijudsdictior®®®. The power of the keys is a
judicial power, exercised through a tribunal of a&n. According to Suérez, the orthodox
Catholic faith subscribes on pain of heresy to timeet that Christ established a kind of
tribunal in the Church, crowding it with judgeswiom cases of conscience and sinners are
to be broughf’. As Diego de Covarruvias y Leyva explains, the @owf the keys falls
directly to all priests by virtue of the sacramefiholy orders or ordinatidf®. The power of
the keys grants priests the power to absolve pasitsom sin in the court of conscience
(potestas absolvendi a peccatis in foro anijn&wever, Covarruvias is careful to point out
that the actual exercise of the power of the keysypposes that a priest has first been
granted the power of jurisdictiopdtestas iurisdictionjsfrom the Pope or from a bishop, as
when the care over a particular group of soul®imemitted to him. In other words, the power
of jurisdiction is as it were the force which se@ismotion the power of the keypdtestas
iurisdictionis tamquanvis motiva clavium Generally speaking, from the moment a priest is
punished with excommunication, he loses his juctsoinal power both in the ecclesiastical
court and in the court of conscieAte

Fraternal correction was thought to be a bindinecgpt for every Christian. It was
considered to pertain to justice as well as chatityguccio of Pisa and, later, Hostiensis
forcefully asserted that every Christian was boas@ matter of charity to correct the sins of

305 Azpilcueta, Relectio in cap. Novit de iudicjisot. 5, num. 1, in: Opera Omnia, Venetiis 16aim.t 3:
Commentarii et tractatus relectionesve, f. 76r.

3% |n a remarkable booKhe reformation of the keys, Confession, conscjearm authority in sixteenth-century
Germany Cambridge Mass. 2004, Ronald K. Rittgers rigffithgls it surprising that so little scholarly attiemt
has been paid to the change in the conceptioregbtlver of the keys during the Reformation (p. 3).

%97 Francisco Suaref;ommentaria in tertiam partem Divi Thomae, a quiaest 84 usque ad finerDisp. 16
(De potestate claviumsect. 1, coroll. gotestatem hanc esse per modum judicium. 10, in: Opera omnia,
editio nova a Carolo Berton, Parisiis 1861, tom. 22340: ‘Ex quibus facile etiam colligitur, potatem hanc
esse judiciariam, seu per modum judicii exercendgund etiam est de fide, ut constat ex Conc. Tselss. 14,
cap. 1, ubi propterea can. 9 definit absolutionesseeactum judicii et sententiae prolationem. Qutae
maxime confirmatur ex traditione Ecclesiae, quaeillis verbis semper intellexit, constituisse Chuim
Dominum in Ecclesia sua quoddam tribunal, et rédisgl judices, apud quos peccatorum et conscientiaru
causae tractarentur; quod verba illa Christimittendi et retinendi peccata, ligandique et soldi satis indicant,
ut disp. seq. sect. 2 latius expendam.’

398 MerzbacherAzpilcueta und Covarruviap. 294-295.

399 Francisco SuareDisputationes de censuris in communi et in particulie excommunicatione, suspensione
et interdicto, ac praeterea de irregularitatelisp. 14 De sexto effectu excommunicationis majoris, qui est
privatio jurisdictionis ecclesiasticjein: Opera omnia, editio nova a Carolo Bertoryidfia 1861, tom. 23, p.
366: ‘Hic est ultimus effectus excommunicationistipens ad privationem spiritualem bonorum, in aniloil
addere oportebat de jurisdictione spirituali pemie ad forum poenitentiae; nam in superioribus dum
ostendimus excommunicatum privatum esse potestdtainatrandi sacramenta, satis est consequenter
ostensum, esse privatum jurisdictione judicandillm foro. Solum ergo hic agimus de jurisdictione foro
exteriori.’ For the details, see p. 367-385.



85

his brothet'®. As Thomas Aquinas explained in his elaborate tipresDe correctione
fraterna, fraternal correction is an act of charity in thdiberates the sinner from an evil, and
an act of justice since it sets a good example Garistians other than the sinner in
questiofi*’. If the sinner would not listen to the correctimfshis brother, he could be taken
to court by virtue of evangelical denunication. fidhevere three ways of bringing a criminal
to tria®* The first was thaccusatig in which the prosecution was initiated by an wdliial,
mostly the person who had suffered from the crirtiee;second was thequisitio, in which
the prosecution was initiated by the judge ; thiedthvas thedenuntiatiQ which started
through an individual’s denunciation under oath ara$ then carried forward by the judge.
Contrary to theaccusatiq the proceedings initiated by evangelical denuimiawere not
primarily geared towards the punishment of the grahact, but towards the emendation of
the sinnerdd emendationem delinquentias Thomas Aquinas explairfét

Of great importance, at least to the decretistheftwelfth century, was the intention
with which sinful behavior was denounced. The agrhibty of evangelical denunciations
depended on the good zehbus zelusof the denouncer to correct and emend the behavio
of his brother. If driven by bitterness, pride ashibnesty, Rufinus warned, the denouncer
himself was guilty of sin and malit® Thomas Aquinas admonished that the manner in
which fraternal correction was practiced matteredmaich as the observation of the precept
itself. Most importantly, the goal of fraternal oection, namely virtue, had to be kept in
mind®*>. Consequently, the benefits bestowed upon theute®o through the emendation of
the sinner were thought to be merely accidental,thay could certainly not be strived for as
an end in themselves. For example, if a vendorviadted the just price, then he could not
be absolved from his sin unless he made restitutbaihe buyer of the surplus — which is a
clear external, material act benefitting the buyéswever, if the buyer principally intended
this restitution, without cheerfully intending tineoral emendation of the vendor in the first
place, then he sinned by denouncing the vefitidn the absence of good zeal, the denouncer

%10 Bellini,'Denunciatio evangelica’ e ‘denunciatio iudicialisivata’, p. 52-53.

311 Thomas AquinasSumma Theologiadlallae, quaest. 33, art. Ufum fraterna correctio sit actus carita)is

in: Opera omnia iussu impensaque Leonis XllI edita. 8:Secunda secundae a quaestione | ad quaestionem
LVI cum commentariis Cardinalis CajetarRomae 1895 [hereafter: Ed. Leonina, tom. 8])2¢2-263. This
interpretation was followed by Guido de Baysio (Widiaconus), cf. Bellinibenunciatio evangelica’ e
‘denunciatio iudicialis privata’'p. 46, n. 76.

312 For a brief introduction to these separate prosjisee HelmholZhe spirit of classical canon lawp. 293-
296.

313 Aquinas, Summa TheologiaéEd. Leonina, tom. 8), llalla, quaest. 33, artcancl., p. 262. Als cited in
Bellini,'Denunciatio evangelica’ e ‘denunciatio iudicialgivata’, p. 47, n. 79.

314 Bellini,'Denunciatio evangelica’ e ‘denunciatio iudicialisivata’, p. 62, n. 100.

315 Aquinas, Summa TheologiaéEd. Leonina, tom. 8), llalla, quaest. 33, art.c@ncl., p. 263: ‘Sed actus
virtutum non quolibet modo fierei debent, sed obats debitis circumstantiis quae requiruntur ad fjood sit
actus virtuosus: ut scilicet fiat ubi debet, etmimdebet, et secundum quod debet. Et quia digpesitum quae
sunt ad finem attenditur secundum rationem fimsstis circumstantiis virtuosi actus praecipuerdenda est
ratio finis, quia est bonum virtutis (...). Correctiatem fraterna ordinatur ad fratris emendatiorieftideo hoc
modo cadit sub praecepto, secundum quod est neieeadaistum finem: non autem ita quod quolibebleel
tempore frater delinquens corrigatur.’

318 Bellini,'Denunciatio evangelica’ e ‘denunciatio iudicialisivata’, p. 72-73.
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could be excluded through the exception of malio®litia)*}’. As Guillaume Durand
cynically remarked, the lawyers of the defence tbam easy ground for the reproval of
denouncers in the criterion of the good &al

Although, initially, evangelical denunciation cdugrant the victim of a sinful act
committed by his ‘brother’ only an indirect meanisrelief, such as the sinner not being
absolved from sin except by making restitutions tlvas bound to change gradually. A major
role in this evolution was played by Pope Innoddntn one of his most important decretals,
Novit ille (X 2,1,13), which actually deals with the largeolgem of the relationship between
the pope, the ecclesiastical courts and secul&ioety®™®, he favored the use of evangelical
denunciation as a way of obtaining relief for th&ringement of one’s patrimonial rigfit&
CanonNovit ille paved the way for a utilitaristic rather than arfable recourse to fraternal
correction. Furthermore, in a gloss on X 5,19,13iclwv was undoubtedly inspired by
Tancred, it was expressly stated that the victima obkurious loan could denounce the usurer
for the sake of his private goodh( privatum commoduyit’. The turn towards the ‘interested’
as opposed to the ‘disinterested’ use of evandealieaunciation was completed in the work
of Sinibaldo de’ Fieschi, the later Pope Innoc&htlh his commentary on candxovit ille
(X 2,1,13), this famous canonist held that if itsma this patrimonial interest, one could
denounce a debtor and claim that he could not tepensin unless he performed his
obligatior®®?. Thus, the use of evangelical denunciation fomfteral’, ‘patrimonial’ or
‘secular’ ends became common currency.

As will be demonstrated in the next chapter, IremdV proposed that naked pacts be
enforceable through evangelical denunciafidnHaving parted with the original, purely
charitable function of fraternal correction, deniation could now evolve into a remedy to
enforce one of the most important principles in thistory of contract law. Previously,
canonists such as Huguccio had had to proposetemative remedy for the enforcement of

317 Bellini,'Denunciatio evangelica’ e ‘denunciatio iudicialisivata’, p. 60 and 73.

318 Guillaume DurandSpeculum iudiciale illustratum et repurgatum a Giomi Andrea et Baldo degli Ubaldi
Aalen 1975 [= anastatic reprint of the Basel 15d@d&ian], tom. 2, lib. 3, partic. 1, num. 1, p. 24Quis
denunciare possit ? Et certe qui bonae famae, gitaenversationis est, et non criminosus nec eruamcatus
nec odii fomite denuncians (...) Et has exceptiones ignorant procuratores praelatorum in Curia Ranan
degentes, quia, cum aliqua summo Pontifici de eatominis nunciantur, statim dicunt : Pater sanitienon
est audiendus, quia ex odio movetur ; odit enim idom meum ex tali causa. Item est criminosus, et si
frequenter litteras impediunt, ut videmus. (...) Itepponitur contra denunciantem quod non charitative
proponit, quod facere debuit (...)". Also cited in IB8, ‘Denunciatio evangelica’ e ‘denunciatio iudicialis
privata’, p. 92, n. 25.

%19 Responding to an appeal of King John of Englard King Philip August of France was wrongly waging
war against him, Pope Innocent Ill explained thatdould not interfere in a case of feudal law, ety
submitting at the same time that the pope coulg prdgeratione peccatithus leaving open the possibility of
interference in matters of sin; cf. K. Penningt®anormitanus’ Additiones to ‘Novit ille’ (X.2.1.13Rivista
internazionale di diritto comune, 13 (2002), p. 43.

320 Bellini,'Denunciatio evangelica’ e ‘denunciatio iudicialisivata’, p. 98-99.

%21 Bellini,'Denunciatio evangelica’ e ‘denunciatio iudicialfgivata’, p. 104, n. 39. See also p. 105, n. 41 for
another testimony by Tancred that the denounceanatare reproved if he is primarily motivated by pisvate
interests.

322 Bellini,'Denunciatio evangelica’ e ‘denunciatio iudicialisivata’, p. 106, n. 43.

33 Cf. infra, p. 114-115.
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naked pacts, namely the recourse to the offic®fudgé®. This is conclusive, since at the
end of the eleventh and during the twelfth cenfyrievangelical denunciation was still
conceived of very strictly in terms of the emenadatof one’s neighbor. It was intimately
connected to the requirement bbnus zelusand charity. Although the enforcement of
temporal interests on moral grounds was thoughteica proper task of the ecclesiastical
courts, it nonetheless had to occur through remsedlieer than evangelical denunciation. In
fact, canon law developed a general rule accorttinghich the office of the judge could be
implored if an ordinary remedy did not exist foretlenforcement of moral principles
(deficiente actione datur officium judi}i&>. Thus, in the ecclesiastical courts, the office of
the judge became an instrument which granted ttigejua certain flexibility to account for
moral considerations in resolving a lawatit

Pope Innocent IV was able to advocate evangeligaiunciation instead of the
recourse to the office of the judge as the propy @f enforcing promises, since, by his time,
fraternal correction was no longer dependent ofuskely charitable intentions. In his view,
all material interests deriving from natural obtigas could be vindicated through the remedy
of evangelical denunciatidfl. Of paramount importance in this context is tie two chief
principles of contract law, namely the prohibitiaf unjustified enrichment and the
bindingness of naked pacts, were considered toaerally binding. This was stated, for
instance, by Bartolus de SaxoferfafoConsequently, the re-balancing of one-sided ectgr
and the enforcement of a naked pact could be dddaithrough private evangelical
denunciation. As has been pointed out by KennetimiRgton in his study of a manuscript of
Abbas Panormitanugidditionesto Novit ille, the Sicilian jurist adopted and expanded upon
Bartolus’ observations in the recension of his c@ntary on X 2,1,13. It reads as follo#s

And conclude that when the enforcement of the ¢awil would nurture a sin, as in a natural
obligation that arises from consent or when somasrenriched at the expense of another,
recourse can be made to the Church.

324 Cf. infra, p. 111-112.

325 Ch. Lefebvre'officium iudicis d’aprés les canonistes du Moysge L’Année canonique, 2 (1953), p. 120,
n. 29.

326 | efebvre, L'officium iudicis p. 116-117. The appeal to the office of the juslges dependent on the pre-
existence of some kind of moral obligation. Forrapée, illegitimate children could claim alimentatidrom
their parents by virtue of the office of the judgiece those parents were bound to supply alimemntas a
matter of natural equity. Similarly, the duty tosebve promises was grounded on the moral printhaé a
Christian’s word should be as trustworthy as atn.o@he appeal did not need to be based on a leg#irtext
from the civil law or the canon law. Indeed, théiagf of the judge was invoked as a subsidiary regmédt it
had to be motivated at least by natural equitylg8). For more details on the role of the officetted judge in
Roman and canon law, see Hofgquitas in den Lehren des Baldps134-149.

327 Bellini,'Denunciatio evangelica’ e ‘denunciatio iudicialsivata’, p. 118.

328 Bellini,'Denunciatio evangelica’ e ‘denunciatio iudicialisivata’, p. 122, n. 64.

329 Own translation from the Latin text in Appendixmul8 (Vat. Lat. 2551) as transcribed in Pennington
Panormitanus’ Additiones to ‘Novit ille’ (X.2.1.13p. 51: ‘Et conclude quod ubi iuris civilis obsatione
nutriretur peccatum, ut in obligatione naturalieqoritur ex consensu vel cum quis locupletatur @itarius
iactura, potest ad ecclesiam recurri, ut in c.ipdet. [X.1.35.1] et c. Cum haberet, de eo qui dimxmatrimon.
[X.4.7.5]"
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In this manner, Panormitan pushed Pope Innocens €atment of evangelical
denunciation to its logical conclusion. Evangelidahunciation became a universal remedy to
guarantee the protection of material interests.0oAlhis quotation is indicative of the
expansion of ecclesiastical jurisdiction by virtfesin fatione peccaji Indirectly, that is for
reason of sin, all human affairs were claimed teligect to the jurisdictional authority of the
ChurchH*®. While the doctrine of the two swords, as devetbpg Pope Gelasius (d. 496),
held that temporal and spiritual authorities wareoaomous and equal powers, each with its
own sphere of competence, Innocent 1V’s views exdynihe increased assertiveness of the
Church during the first three centuries of the selcmillenium. In that period, of which the
symbolic starting point is the pontificate of Gregd/Il (d. 1085), the hierocratic claim
gained ground that the spiritual was superior ® tBmpora.. It was canonNovit ille,
precisely, through which one of Innocent IV’s preeesors, Pope Innocent 1ll, had laid down
that the pope could always judge in a matter af sin

The improper use of evangelical denunciation tiemt the temporal interests of the
denouncer rather than to promote the spiritual asmlm of the sinner led to a
reconceptualization of denunciation in the secaalfidf the thirteenth century. To distinguish
the original, charitable form of denunciation frata improper use, in his commentary on
canon Romana (VI 3,20,1) Cardinal Hostiensis made an infludntigstinction between
‘evangelical denunciation’ denunciatio evangeliga ‘judicial denunciation’ denunciatio
judicialis), and ‘canonical denunciationd¢nunciatio canonigd>% True to its authentic
meaning, evangelical denunciation intended to barginner to confession and penitefite
Judicial denunciation was either public or privaRgivate judicial denunciation was the
instrument for the creditor to defend his interdssione interessg>* Those interests had
been wronged by the inappropriate behavior of thees, and the aim of private judicial
denunciation was to have the sinner make restitudrccompensate the wronged party. Public
judicial denunciation also serves the enforceménnterests, but it is initiated by virtue of

%30 Bellini,'Denunciatio evangelica’ e ‘denunciatio iudicialisivata’, p. 108-117.
%1 Helmholz, The spirit of classical canon lagy. 339-343.

332 Hostiensis’ commentary on this canon was origingliblished as a commentary on Pope Innocent IV's
Novels (ectura in Novellas Innocentii )V We have used the following edition: Hostiendis, sextum
Decretalium librum commentarjdorino 1965 [= anastatic reprint of the Venic81®dition], ad VI 3,20,1, f.
26v-27r, num. 29-38.

333 Hostiensisn sextum Decretalium librum commentarad VI 3,20,1, f. 26v, num. 29 : ‘Evangelica dkt i
quae fit ad hoc tantum, ut peccator confiteaturcgon et poenitentiam agat, et habet locum in geccan
omnino occulta.’

334 Hostiensis,In sextum Decretalium librum commentariad VI 3,20,1, f. 26v, num. 32 : ‘Privata vero
iudicialis potest dici illa quae ratione interessanpetit, ut si aliquis mihi iniurietur vel rem nmauferat.’
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public office, for instance by a bishtp Canonical denunciation was used, among other
things, to remove clerics from their beneficesoocdrrect ecclesiastical judgds

Hostiensis was anxious to neatly distinguish betw@gdicial denunciation and
evangelicial denunciation, noting that despite #pparent similarities, they were entirely
different in substance, scope, and procetfliréThe distinction between ‘interested’ and
‘disinterested’ forms of denunciation, initiated lrynocent Il and further developed by
Innocent IV and Hostiensis, had a tremendous inffa&iovanni d’Andrea (c. 1275-1348),
one of the luminaries of later medieval canon leemained faithful to Hostiensis’ opinions
on private judicial denunciatid¥. Less than three centuries after Hostiensis haeldeed
the distinction between the three forms of denuimmait shows up in an only slightly refined
version in the work of the Spanish canonist Dr. &tays. Alongside mixed forms of
denunciation, he distinguished between ‘pure euaae denunciation’ @enunciatio
evangelica purg ‘pure judicial denunciation’ denunciatio judicialis purg and ‘pure
canonical denunciationdénunciatio canonica puy&’®. While pure evangelical denunciation
was seen in direct relationship with penanad poenitentia the aim of pure judicial
denunciation was said to be restituticad (restitutioneryy and the aim of pure canonical
denunciation was geared toward the removal fromcefad remotionem offigji

As Hostiensis sharply noted, the existence of émedy of evangelical denunciation
implied that legal disputes could almost univesshi brought before the ecclesiastical courts
ratione peccati Moreover, the prospect of evangelical denunamheing used on a general
scale for the sake of enforcing private interdstedtened to make secular jurisdiction almost
redundant l@icis iurisdictionem subtrahe)&". To avoid just that, Hostiensis was careful to

%% HostiensisIn sextum Decretalium librum commentariad VI 3,20,1, f. 26v, num. 32 : ‘Publica iudidsal
potest dici illa quae competit ex officio suo inagnec monitio requiritur (....), et ad hanc denurdizm
episcopus inquirere tenetur (...), et si episcoplieniaquirere, archiepiscopus de hoc inquiret.’

%3¢ Hostiensis|n sextum Decretalium librum commentaré VI 3,20,1, f. 27r, num. 35-36 : ‘Canonicarueto
denuntiationem alia potest dici specialis, aliaggalis. Specialis canonica denuntatio competitsitlli cuius
interset habere bonum praelatum vel bonum subdéaahesiasticum, et fit ad hoc ut quid de benefmio
removeatur. (...) Canonica generalis et publica paties quando agitur de numero dissolvendo vel idipedo,
vel quando agitur de peccato in iudicio ecclesiastiorrigendo, in quo principaliter aliquod non lirtur
interesse (...)".

337 Hostiensis|n secundum Decretalium librum commentari@rino 1965 [= anastatic reprint of the Venice
1581 edition], ad X 2,1,13, f. 6r, num. 13: ‘Nilehim est idipsum cui simile est (...). Licet autemesisimilis
quantum ad formam, est tamen dissimilis quod adtanltiam, in evangelica enim agitur ad hoc, ut aggc
poenitentiam agat, nec scriptura proponitur, ndgigator. In ista vero ad hoc agitur, ut res resttur, sive ut
laesus indemnis servetur et denunciatio in sciigpfporrigitur et examinatur et tandem in ea proiaioc.’

33 |ts relevance is emphasized by Bellbenunciatio evangelica’ e ‘denunciatio iudicialigivata’, p. 166,
n. 5.

339 Giovanni d’Andrea,In secundum Decretalium librum novella commentaff@rino 1963 [= anastatic
reproduction of the Venice 1581 edition], f. 9vymi6.

340 Azpilcueta,Relectio in cap. Novit de iudicjisot. 5, num. 3, f. 76r.

%41 Hostiensis,In sextum Decretalium librum commentariad VI 3,20,1, f. 26v-27r, num. 33 : ‘Sic ratione
peccati quasi omnis causa coram judice ecclesiastgi potest (...) sed hoc intelligendum puto quando
iuramentum intervenit, vel agitur de pacis foedesd,in defectum iustitiae, vel ubi denunciantesgeres sunt
et oppressi, vel quando notorium est delictum (.ligcduin si hoc generaliter intelligeres nihil aliedset quam
laicis totam iurisdictionem suam subtrahere, quoid est faciendum.’
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stress that the use of private judicial denunamatiwust be restricted to a limited set of cases,
for instance, if secular jurisdiction was deficientif miserabiles personaeere involved*.
Hostiensis deemed it absurd that the jurisdictibrthe temporal sword, to use Gelasius’
metaphor, would vanquish due to the greedinesseoétclesiastical courtpdriret iurisdictio
temporalis glad**® The innate tendency of ecclesiastical jurisdittio expand its scope
ratione peccatand to intrude into the sphere of competence@f#tular courts continued to
stir controversy until well into the modern age. WHGiovanni d’Andrea contented himself
to repeat Hostiensis’ conclusion almost word forra¥d', Dr. Navarrus re-invigorated the
Church’s claims to indirect power in temporal afaby reason of sin. His relectio on canon
Novit ille contained a dauntless defence of the enforcenigheanoral principle of justice in
exchange — the second pillar of contract law besitie principle that all agreements are
binding — by means of ecclesiastical remedies.

Interestingly, Dr. Navarrus advocated evangelieaduwhciation as the proper means to
restore the equilibrium of unduly one-sided corisac the framework of an exposition on the
nature of power and the scope of the Church’sdigi®nal competencé’. In this theoretical
preface, he espoused the doctrine of the indiredilyne nature of political power a

Hostiensis, In secundum Decretalium librum commentariad X 2,1,13, f. 5v, num. 6: ‘Tamen iudex
ecclesiasticus hanc denunciationem non debet admittdistincte, nisi in defectum iustitiae, vatione pacis,
vel iuramenti, vel secundum dictum numerum quaris aon audiretur in foro civili, puta quoniam altio
naturalis tantum est, super quod vide quod numgpoasde pactis, c. 1, vel quando notorium est gaotaut
probatur in inferioribus, vel quando hanc propgeétsona miserabilis et depressa, secundum ea quaerc
supra de officium et potestatem iudicis deleganificantibus. (...) Alioquin si hoc generaliter itiigeres haec
absurditas exinde sequeretur, quia periret iurigditemporalis gladii, et omnis causa per hanc viath
ecclesiam deferretur.’

312 See the quotes from Hostiensis in the previousfiie. The legitimate intervention of ecclesiadtjudges in
temporal affairs in the event of the breakdownesfudar jurisdiction or for the sake of disadvanthgersons is
subject to elaborate discussion in Helmhdlze spirit of classical canon lawp. 116-144. On the subject of the
Church’s authority to interfere with temporal affato protecimiserabiles personaén particular, see now Th.
Duve, Sonderrecht in der Frihen Neuzeit, Studien zus singulare und den privilegia miserabilium
personarum, senum und indorum in Alter und Neuelt,\{&tudien zur européaischen Rechtsgeschichte, 231],
Frankfurt am Main 2008.

%3 Hostiensis|n secundum Decretalium librum commentaad X 2,1,13, f. 5v, num. 6 (cited above), disedss
in Bellini,'Denunciatio evangelica’ e ‘denunciatio iudicialgivata’, p. 200.

%4 D'Andrea, In secundum Decretalium librum novella commentafia9v, num. 6: ‘Tamen licet iudex
ecclesiasticus praecedentem denunciationem [saigelieam] admittat indistincte, istam [sc. iudieiad

privatam] indistincte non debet admittere, quia misi in defectum iustitiae vel si crimen de suiuma est

ecclesiasticum, vel ratione pacis, vel iuramerel,quando crimen est notorium, vel quando non audit foro

seculari, ut quia obligatio est naturalis tantued,si hanc proponit miserabilis et depressa pergonaAlias, si

indistincte admitteretur, periret temporalis gladirisdictio, et omnis causa per hanc viam defarretd

ecclesiam.’

%5 For Dr. Navarrus’ treatment of the interconnedtegines of commutative justice, unjustified enrichirend
laesio enormissee corollary 13 of notabile 6 of lR®lectio in cap. Novit de iudicii§or his political views, see
Relectio in cap. Novit de iudicjisiotabile 3; for his treatment of evangelical deriation, sedRelectio in cap.
Novit de iudiciis notabile 4-6.

It has been noted with reason that the RelectioaimonNovit contains the kernel of Dr. Navarrus’ political
philosophy; cf. R. Martinez Tapidilosofia politica y derecho en el pensamiento éspalel s. XVI, El
canonista Martin de Azpilcuet&ranada 1997, p. 122.
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generation before it was to gain such prominencengnthe Jesuit&®. By the same token, he
asserted the Holy See’s indirect power in tempaféhirs (otestas indirecta besides
affirming the Church’s direct power in regard te thupernatural spheres of fife As a
matter of fact, these ideas were part and parcekixteenth-century Spanish political
thought*®. It should not come as a surprise, then, thafNAwarrus cited Cajetan and Vitoria
to buttress his claim that the Pope could interfeiéh temporal affairs, if, and only if,
spiritual interests were at stdke A little later on in the sixteenth century, thesdit Roberto
Bellarmino would become one of the most famous edigs of the theory of the indirect
secular power of the PoP@ What is striking about Dr. Navarrus’ expositios the
straightforward manner in which he applied reldjiveidespread political ideas to concrete
contractual disputes. As will be explained in thengtimate chapter of this dissertation,
Dr. Navarrus feared no pain in challenging both dd ecclesiastical judges through his
insistence on the enforcement of justice in excb&hg

Despite his deploring the lack of concern for gavation of the soul in secular
jurisdictions, Dr. Navarrus went far in recognizitige autonomy of the temporal sphere.
Significantly, he emphasized more than other castsrf his time, such as Fortunius Garcia,
that the principal aim of civil law was fundameiyalifferent from the scope of canon I&#
Against Fortunius, Dr. Navarrus held that civil lasould not be concerned with the
supernatural aim of saving souls, at least notctlireThe end of the civil laws must be in
accordance with the nature of man as a human aadiéigen. Crucially, the natural end must
correspond to the natural means, and no human Ibeisghe natural capacity to conceive of
the end of human life in supernatural terms by r@teason alongdtio et cognitio naturalis
non attingit supernaturalig>> The true, eternal, and Christian form of happsrisperceived

316 See Dr. Navarrus’ definition of lay powasdtestas laichin Relectio in cap. Novit de iudicjigot. 3, num.
85, f. 69r: ‘(...) esse potestas naturaliter a Demédiate data mortalium communitati ad sese gubdurarin
rebus naturalibus, ut bene beateque vivant secundtiomem naturalem.’

37 See Dr. Navarrus’ definition of ecclesiastical powpotestas ecclesiastipan Relectio in cap. Novit de
iudiciis, not. 3, num. 85, f. 69v: ‘(...) est potestas a Sforiinstituta immediate et supernaturaliter, ad
gubernandos fideles secundum legem Evangelicanupereaturalibus, et quatenus ad illa est opus eiiam
naturalibus.’

38 E.g. B. HamiltonPolitical thought in sixteenth-century Spain, Adstwf the political ideas of Vitoria, De
Soto, Suarez, and Molin®xford 1963. For further discussion, see. inftepter 8

39 Azpilcueta,Relectio in cap. Novit de iudicjisot. 3, num. 41, f. 66v: ‘Ita quod, ut dixit Fascus a Victoria,

de potestate Ecclesiastica, g. 5, versic. octavpgsitio, Papa in ordine ad supernaturalia habgtliasimam
potestatem supra omnem temporalem qua uti poteshdp et quantum necesse est ad finem supernatiiete
potest non solum omnia quae possunt principes kaesu sed et facere novos principes et tolleres adit
imperia dividere et pleraque alia, adeo quod vedicn possit illud illustrissimi Caietani, tom. lract. 2 de
auctoritate Papae et Concilii, cap. 13, ad 8, echaerbaPapa habet supremam potestatem in temporalibus et
non habet supremam potestatem in temporalibugnadtiva namque est vera in ordine ad spirituali@gatio
vero est vera directe, seu secundum seipsa tenmaoltdec ille.’

%03, Tutino,Empire of souls, Robert Bellarmine and the ChristommonwealthOxford 2010, p. 24-47 and
p. 159-210.

%1 Cf. infra, chapter 7.

%2 For his critical assessment of Fortunius Garcee $lartin de AzpilcuetaCommentarius de finibus
humanarum actuupin cap. Cum minister (C. 23 g,mum. 29, f. 210v-211r, in: Opera omnia, VenetigO1,
tom. 1. On Fortunius Garcia’s conception of the ehthe civil laws, see infra, chapter 8.

53 Azpilcueta,Commentarius de finibus humanarum actynom. 29, parOmissa tamerf. 211r.
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through the supernatural light of faith, not througe light of natural reasobédatitudo vera,
quae Christiana est, supernaturali tantum lumingreascitu)®“ It is attained by following
the laws issued through that supernatural poweh wibich the Church alone has been
endowed™.

Dr. Navarrus made a separation, then, between #terah and the supernatural
spheres of life, between secular power and ecslisah power, between the citizen and the
Christian. Dr. Navarrus carefully articulated thstidiction between mortalsnrtaleg in so
far as they were Christiangyatenus sunt Christianiand in so far as they were merely
human beings or citizensjfatenus homines tantum vel ci?&% Dr. Navarrus thus tapped
into a tradition, initiated by Cajetan, which reledkthe classical scholastic idea that man has
a natural appetite for the supernatural. Cajetareghahe way for the conception of man as
man, and of a purely human form of morality withoaterence to the realm of grace and
eternal happiness. Cajetan would not deny, of equinsit there is a supernatural dimension to
life. Yet instead of seeing the relationship of ni@rGod in terms of a natural rational desire,
he described the connection between the superhaiodathe natural in terms of voluntary
obedienc®’. This would eventually lead to the doctrine of nianthe state of pure nature’.
Cajetan’s and Dr. Navarrus’ ideas herald in a marghropocentric worldview, later
reinforced by the Jesuits, which is at odds witl thore theocentric conception of man’s
existence promoted by medieval theologians sudfhasas Aquinas®.

A further testimony to the increasing respecttf@ autonomy of the secular sphere in
Dr. Navarrus’ thought is his subtle modification ssme of the standpoints concerning the
scope of ecclesiastical jurisdiction formulated faynous thirteenth century jurists such as
Guillaume Durand and Hostiensis. Prefiguring, asteto a certain extent, the modern
advocates of ‘forum-shopping’, Durand had allegesigted that Christian citizens were
granted an option to submit any cause either to ebeesiastical or the lay couttd
Dr. Navarrus subscribed to Durand’s propositiort th&hristian citizen, inasmuch as he is a
Christian, is subject to ecclesiastical jurisdioti®’et he called the right of ‘forum-shopping’
into question, as well as the proposition that esielstical courts could be approached in all

%4 Azpilcueta,Commentarius de finibus humanarum actynom. 29, parTertius f. 211r.

5 Naturally, this general statement must be qualifieor example, Dr. Navarrus conceded that the kiwis

laid down by Roman emperors such as Justinian atsined the supernatural end of human life, sthese
were Christian Emperors. Even though in theoryrtipeiwer was merely natural, therefore striving oaty
natural ends, they were ‘infused by the knowledbéhe Christian faith’ lfabent cognitionem fidei infusam
From this he infers, importantly, that Justiniatdsvs must be interpreted in conformity with the @araw;

Commentarius de finibus humanarum actyaom. 29, parQuartumet par.Ex quibusf. 211r.

% Azpilcueta,Relectio in cap. Novit de iudicjisot. 3, num. 169, f. 75v.

%7 See F. Todescamex, natura, beatitudo, Il problema della leggelaedcolastica Spagnola del sec. XVI
[Pubblicazioni della Facolta di Giurisprudenza d#liversita di Padova, 65], Padova 1973, p. 398€e now
also F. Todescartiamsi daremus, Studi sinfonici sul diritto natleaStudio 3:Amore, socialita et legge nella
filosofia e teologia del diritto del sec. XY[Biblioteca di Lex naturalis, 1], Padova 2003.gs. 54-58.

8 Todescanl ex, natura, beatitudaqy. 55-81.

9 Azpilcueta,Relectio in cap. Novit de iudicjigot. 6, num. 8 et num. 16-18, f. 76v-77v.
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affairs®®®. His argumentation is sophisticated, but it isaciéat it stemmed from the fear that
the secular courts would be weakened. At the sames Dr. Navarrus tried to temper those
fears. Paradoxically, he did so by expressly rajgctHostiensis’ statement that the
ecclesiastical courts can merely step in wheneealar courts are deficient.

Against Hostiensis, Dr. Navarrus affirmed thatprnciple, the ecclesiastical courts
had the right to investigate any affair by reasérsin, even in the absence of negligent or
impotent lay tribunals. However, he shared Hostgr®mmitment not to make the secular
courts superfluous. Therefore, he suggested a neument to limit the scope of
ecclesiastical jurisdiction and to guarantee thevigal of lay adjudicatioff*. Even if, in
principle, no objection could be made to the compet of the ecclesiastical judge to
investigate a case by virtue of sin, Dr. Navarmguad that the defendant could use another
remedy to take the case away from the Church’sdigiion. This remedy was not dependent
on the competence of the judge but on the behadfighe plaintiff. The defendant could
object that the plaintiff took him to the ecclesieal court through malice, deceit and fraud,
leaving aside the secular court, even though leeddiendant, would have been prepared to
stand by the decision of the secular c8arDr. Navarrus also indicates why the ecclesiastica
courts must abide by this exception. If they did, rtbe Church would appear arrogant,
envious and greedy for power rather than judticén other words, Dr. Navarrus gives lay
tribunals space to breathe by telling the Churel $hie should practice greater modesty.

2.4.3 Secret compensation

The debate on evangelical denunciation has revesdete of the structural elements of a
fundamental tension between Church and State, whetkermined legal and theological
thinking from the late Middle Ages through to therlg modern period. This tension strikes
the contemporary Western ear as almost entiregnalln the eyes of a modern legal
positivist, the assumption that evangelical deratimn must allow judges in the ecclesiastical
courts to enforce Christian moral principles coraess as preposterous. Accordingly, other
conceptions, too, which were at the heart of thist pension between rival normative powers,
such as ‘secret compensationt§ulta compensatjp cannot but sound strange. This should
not hide the fact that they lived on in the worksofcalled modern natural lawyers such as
Hugo Grotius.

30 Azpilcueta, Relectio in cap. Novit de iudicjisot. 6, num. 18, f. 76v-77v: ‘Respondeo igitur)(.et quod
fallitur Durandus quatenus ait, omnem Christianwsseeutriusque fori quoad omnia et actoris esse g
eum conveniendi coram quo iudice maluerit, eccttisia scilicet vel saeculari.’

%1 Azpilcueta,Relectio in cap. Novit de iudicjisiot. 6, num. 22, f. 78r: ‘Qua nova ratione ill@dtiensis et
Joannis Andreae a quibus nemo recedit antiqua idacdefenditur, quam etiam satis sensisse videtur
Innocentius, num. 4.’

%2 Azpilcueta, Relectio in cap. Novit de iudicjisiot. 6, num. 22, f. 78r: ‘Reum autem exciperesppsion
quidem quod iudex ecclesiasticus non est competdnsognoscendum de tali causa tali modo propaossid,
quod actor malitiose, dolo ac fraude videtur eumhére ad forum ecclesiasticum, omisso saeculats ¢udicio

se ait paratum stare.’

33 Azpilcueta,Relectio in cap. Novit de iudicjisot. 6, num. 22, f. 78r: ‘Et si Ecclesia non atenet eiusmodi
exceptionem, arrogans videretur, et alieni cupddotius velle quaerere potentiam quam facerdiamst’
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Secret compensation was a way of satisfying andreinfy rights in secret, without
recourse to a public institution. It was still rgoized by the famous Dutchman from D&fft
It existed alongside the public alternative to ecéorights in court, notably when the courts
failed to render your due as a matter of natunal la offered a way for the plaintiff to take
the law in his own hands in the event that the iputdurt system was deficient. For example,
if an employee did not receive just salary for seevice he rendered, and if he could not
obtain his compensation through the courts, therthibologians would allow him to take the
law in his own hands and procure secret compemsatoy instance by stealing. As was
sharply remarked by Domingo de Soto, we are talkieigg about taking the law into our own
hands, or private justic&é€lbsthilfg, in the field of what is now known as ‘patrimohniaw’

(ius externorum bonorumnot in criminal affair®®. Curiously, private justice in matters of
private law has received little attention in thestpavhile the historical use &elbsthilfein
criminal affairs has been a rather popular topimtdrest.

As a private enforcement mechanism, secret conaiensvas naturally controversial
and politically sensitiv&®. It posed a threat to the secular political attles' claim to
exclusivity in regulating human affairs. Not sugmgly, it became suspect and even
forbidden by the theologians themselves in the sekenteenth century as the State
celebrated its victory over concurring normativaverses, and as the secular authorities
claimed the monopoly in settling disputes at th@esmse of rival tribunals, such as the
ecclesiastical court and th@rum internum The following paragraphs will briefly concentrate
on Hugo Grotius’ adoption of the moral theologiatesichings on secret compensation. The
aim of this quick glance at secret compensatido show that enforcement mechanisms then
were not entirely conceived of in the same wayhay fire today. As a preliminary remark, it
should be noted that Grotius did not use the texonet compensatior¢culta compensatjo
expressly, preferring the teracceptatioinstead, as other scholastics, such as Cajetah, ha
done before him.

Grotius set out to explain that as a matter otirztlaw the alienation of property
occurs either through the satisfying of riglexgletio iuri9 or through succession. The
satisfying of right denotes that every time sonmeghis not yet mine but is due to me, | take
something of equal value from the person who isdaptor®”. For example, the Israelites
stole goods from the Egyptians to compensate ®utipaid services which they rendered to

%4 A succinct comparison of ‘Selbshilfe’ in Francisde Vitoria and Hugo Grotius is offered by G. Oftas
Privatrecht bei Francisco de VitorigForschungen zur neueren Privatrechtsgeschi@itdldin-Graz 1964, p.
142-145,

%5 Soto,De iustitia et iure(ed. fac. V. Diego Carro — M. Gonzalez Ordéfiez, 8} lib. 5, quaest. 3, art. 3, dub.
3, p. 423.

%% The political significance of secret compensat®highlighted in DecockSecret compensatiop. 263-280.

%7 Grotius, De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dteise), lib. 2, cap. 7,
par. 2, num. 1, p. 268: ‘Lege naturae, quae ex gh®@inii natura ac vi sequitur, dupliciter fit aiigtio,
expletione iuris et successione. Expletione idtiglfenatio, quoties id quod meum nondum est, reéd dari
debet, aut loco rei meae, aut mihi debitae, cum g@am consequi non possum, aliud tantundem vafins
ipso naturae iure defendit Hebraeos Irenaeus quoedmpensationem operae res Aegyptiorum ceperotpio
ab eo qui rem meam detinet, vel mihi debet [Thor., 56, art. 5]. Nam iustitia expletrix quotiesidém non
potest pertingere, fertur ad tantundem, quod esalireeestimatione idem. [Sylv. v. bellum, p. 218].’
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Pharaoh. Through this example, Grotius immediatedyrayed his indebtedness to the
scholastic tradition. He even literally cited thaspage in Thomas AquinaSecunda
Secundaeavhich contained this illustration. Furthermore,ddgluced the passage in Sylvester
Prieras’ manual for confessors, in which Sylvestgtnowledged that if the judicial system
was deficient, the creditor was allowed to takel@ive in his own hand&®. Grotius indicated
that, in principle, taking the law in your own hangdent against Roman laws prohibiting self-
justice (egibus civilibus vetitum sibi ius dicereHis observation that it also ran counter to the
existence of the judicial system as a public ingoh was reminiscent of Thomas. From this
he inferred that secretly enforcing private rightas only allowed if the judicial system
entirely collapsetf®.

Following the sixteenth-century Dominican theokgs Cajetan and Soto, Grotius
went on to claim, however, that under certain coowils self-help in private affairs could be
allowed. The statutory prohibition on self-justigielded to the principles of natural law if
there could be no doubt about the creditor’s rigid certun), and if, simultaneously, there
was moral certainty that the courts were not capabrendering the creditor his due for lack
of formal proof’®. Grotius’ thought clearly bears the marks, thdrthe existence of parallel
jurisdictions, and, accordingly, of a plurality ehforcement mechanisms, which was so
typical of the medieval and early modern theologiaBrotius also repeated his standpoint
further on in his discussion of compensation inegeh If there is no other way of enforcing
your rights and obtaining your due, he recalled) gan compensate by several means. You
can take something of equal value from your credaociperg, you can retain something of
equal valuergtinere, or you can refrain from performing a promiserg praestan®’.

38 Sylvester PrieriasSumma sylvestringart. 1, s.vbellum2 (pellum privatury, num. 13, Lugduni 1553, p. 9:
‘Alioquin, si non potest [recuperare rem suam patidem], potest dominus in defectu iudicis rem suam
violenter recuperare, si aliter non potest.’

359 Grotius, De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra — étise), lib. 2, cap. 7,
par. 2, num. 2, p. 268-269: ‘Legibus quidem ciwikbD. 41,2,5; D. 47,8,2, 18; D. 4,2,13; D. 48,8]%cimus
vetitum esse sibi ius dicere; adeo quidem ut \@atdi, siquis quod sibi debitum est, manu repostanultis in
locis ius crediti amittat qui id fecerit. Imo etiaiex civilis hoc non directe prohiberet, ex ippaemen iudiciorum
institutione sequeretur hoc esse illicitum. Locurgoehabebit quod diximus ubi iudicia continue cessgquod
quomodo contingat explicavimus supra: ubi vero muangea est cessatio, licita quidem erit acceptatjguta
si alioqui nonquam tuum recuperare possis, aufogiésrte debitore. Sed dominium a iudicis addictiaerit
exspectandum, quod fieri solet in repressaliisguibus infra erit agendi locus.’

370 Grotius, De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dteise), lib. 2, cap. 7,
par. 2, num. 2, p. 268-269: ‘Quod si ius quidemtuwar sit, sed simul moraliter certum per iudicemisiur
explementum obtineri non posse, puta quia defiprabatio; in hac etiam circumstantia, cessare legem
iudiciis, et ad ius rediri pristinum verior sentergst. [Soto, de lust, g. 3, a. 2; Caiet., a.’66].

It might be noted that the editors have mistakexttsibuted the marginal references to Soto andt®aje the
subsequent paragraph (3) in Grotius’ text, whichlslevith succession. Those references clearly ipetta
Grotius’ discussion of secret compensation in pagly 2. On Cajetan’s and Soto’s teachings on secret
compensation, which marked a clear departure froomias Aquinas, see Deco@ecret compensatiop. 271-
274.

371 Grotius,De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dteise), lib. 3, cap. 19,
par. 15, p. 822: ‘Compensationis originem alibiiga¥imus, cum diximus nos, si quod nostrum estcauad
nobis debetur consequi aliter non possumus, abueoaastrum habet aut nobis debet tantundem in evigu
accipere posse: unde sequitur ut multo magis possichquod penes nos est sive corporale est sieggorale
retinere. Ergo quod promisimus poterit non praésianon amplius valet quam res nostra quae sire ést
penes alterum.’
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3 TOWARD A GENERAL LAW OF CONTRACT
3.1 Introduction

‘All accepted offers are binding.” ‘Liberty has wiy been restored to the contracting parties.’
‘The will, possessing its freedom, imposes contraicbbligation upon itself as a private
legislator.” There are many ways to describe tigadg of the early modern scholastics to the
development of a general law of contract, but thkese quotes should definitely form part of
any standard account. They may create surpristaegrmay sound familiar. Either way, the
scope of this chapter is to give an introductiortite moral theologians’ understanding of
contractual obligation against the background opaaticularly rich, varied and age-old
tradition of thinking about the words that bind ntegether as yokes join the oxen. The first
part of this chapter proposes to explore the long ananifold roads that led to the
consensualist approach to contractual obligatiohjckv was more or less unanimously
adopted from the sixteenth century onward. Therspart is devoted to the elaboration of a
voluntaristic and general law of contract in therahaheological literature of the early
modern period.

Without taking into account the fundamentally plistic character of law before the
age of the codifications, it seems hard to comegrips with the historical development of
contract law’2. How can one understand the enforceability ofcalitracts in most secular
courts from the sixteenth century onwards withakirtg into account the alluring influence
of ecclesiastical jurisdiction ? How is it possilte explain the emergence of the canonical
principle that all bare agreements are bindinghia first place, if not by reference to the
parallel normative order governed by the law ofsmence? How should one make sense of
the French humanists’ reluctance to grant actidiyalo all agreements without awareness of
the denaturation of the original Roman law of caatrin the civilian tradition? To
summarize, by concentrating on the multi-dimendioradure of the normative universe up
until and including the early modern period, thrstfipart of this chapter intends to shed light
on the gradual victory of the consensualist prilecfpom natural law over canon law to civil
law.

Arguably, it is no coincidence that the scholastiovement of the early modern
period came up with a singularly systematic andepth treatment of contract as promise and
acceptance. After all, its roots lay on the Ibenminsula, and Spain has undoubtedly been
one of the most exciting laboratories for the depeient of a consensualist and open
category of contract. Already back in the earlytesxth century, Fortunius Garcia (1494-

872 3.-L. Halpérin,Le fondement de I'obligation contractuelle chezdgalistes francais du XIX siéglén: J.-F.
Kervégan — H. Mohnhaupt (eds.), Gesellschaftlichehigit und vertragliche Bindung in Rechtsgesclaalmd
Philosophie / Liberté sociale et lien contractuaehsl I'histoire du droit et la philosophie, [lus comme,
Sonderhefte, 120], Frankfurt am Main 1999, p. 3R%onvient de se demander a chaque fois de qleillgoi
divine, loi naturelle fondée sur I'équité ou lasam, loi du for intérieur et de la conscience,rtonaine, loi du
royaume...) il est question.’
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1543) argued from natural law and canon law tHagreements, however naked, ought to be
enforceable in the civil courts. He could do so because there was evidence theatishp
statutory law had always been favorable to the graetionability of agreements. A couple
of decades later, the consensualist principle aitract was made sacrosanct by Antonio
Gomez, one of the favorite jurists of the theolagiaHence, by the time scholastics such as
Molina applied their sophisticated method of analgzhuman business to contract law, the
idea thapacta quantumcumaque nuda sunt servainaa gained firm ground.

What will be of concern in the second part of tlikapter is the broader,
anthropological foundations on which the moral tbg@ns rested the consensualist account
of contractual obligation. The elaboration of a g@h category of contract based on free
consent could gain such weight in their writingscduse, unlike the jurists, theologians could
formulate it on the basis of a broader theory efwill and its freedom of actidff. Another
concern in the second part will be to analyze thsidorequirements that the theologians
singled out for contracual obligation to arise. Tasic principle that all offers are binding
was developed through the meticulous linguistic grgychological analysis that the
theologians were able to bring to bear on conttast The three basic ingredients of
contractual obligation were considered to be thdél wi the promisor, the outward
communication of hignimus obligandiand the acceptance of the offer by the promisee.
addition, the impact of the voluntaristic accoumtcontract will be measured in what the
theologians had to say about the right way of priting contractual obligation.

3.2 The long roads to consensualism
3.2.1 Haunted by the Romans

‘If our jurisprudence, now burgeoning, bore theitgwof industry, | would impose, through
solid arguments, the view which denies naked pants action.” These are the words of
Callidemus, a Greek polymath staged by Etienne detmic(c. 1519-1578) in a fictitious
dialogue with the Roman jurists Triphoninus andaiu$’>. Through Callidemus’ mouth,

373 For short biographical notices, see J.F. von $ehlie Geschichte der Quellen und Literatur des
canonischen RechtBand 3.1Von der Mitte des 16. Jahrhunderts bis zur Gegehwairaz 1956, p. 715. M.J.
Pelaez, s.vGarcia de Arteaga de Ercilla, Fortin (1494-1548): M. J. Pelaez (ed.), Diccionario critico de
juristas Espafoles, Portugueses y Latinoamericaiitispanicos, Brasilefios, Quebequenses y restantes
franc6fonos), vol. 1 (A-L), Barcelona-Zaragoza 2005 344. Fortunius Garcia is briefly mentioned heifit
further details in A. Van HoveProlegomena ad Codicem iuris canoni¢§Commentarium Lovaniense in
Codicem iuris canonici, 1.1], Mechliniae-Romae 194510, num. 477.

3" Incidentally, Luis de Molina boasted that the tbg@ns were superior to the jurists in that theg la firmer
grasp and a methodic understanding of underlyimgimles; cf.De iustitia et iure tom. 1, col. 1: ‘Cum enim
via et ratione ex suisque principiis res intelligén quo longo intervallo iurisperitos superant)(...

37> Etienne ForcadeNecyomantiae sive occultae jurisprudentiae tractaiiOpera S. ForcatuliParisiis 1595,
part. 1, dialogo 69, num. 1, p. 160: ‘Si nostrasiprudentia, quae nunc in herbis est, fructum fangdustriae,
urgerem validis argumentis pro illa sententia, gpaetis nudis actionem adimit.” For details on laalel’s life
and writings, see F. Joukovsky (e&)ienne Forcadel, Euvres poétiques, opuscules, tetdiners, encomies et
élégies Geneve 1977 and G. Cazal's biographic noteFovcade] in P. Arabeyre - J.-L. Halpérin - J. Krynen
(eds.), Dictionnaire historique des juristes francXlle-XXe siécle, Paris 2007, p. 337-338. Forilarstration
of Forcadel’s typically Renaissance blending ofallergument and classical literature, see W. Dedoak on
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Forcadel, a top-notch professor of law at the usitye of Toulouse, aired a view fashionable
amongst many humanist jurists of his glorious #&gepart of a more general effort to revive
the pristine law of ancient Rome, the great majauitjurists belonging to the so-call@dos
gallicus held that the actionability of naked agreements teabe considered a contradiction
in terms. In so asserting, the humanists sacrifioad centuries of ecclesiastical jurisprudence
on the altar of strict obedience to the ancientrssi Concurrently, they dismissed the
civilian tradition as a denaturation of originalrRan contract law.

The jurists of the late medieviais communénad been engaged in a strenous effort to
overcome theTypenzwany® characteristic of original Roman contract law. Ttlesed
Roman system of contracts implied that, excepthim ¢ase of a limited set of expressly
designated contracts, namedynptio-venditip locatio-conductiop mandatumand societas
mutual consent alone could not produce obligatithat was needed was either the
conveyance of the thing in question (real cont)amt$he construction of the agreement in the
solemn form of astipulatic®’’. Agreements falling outside these categories weied
contracts ‘without name’ or innominate contra€tsThey could be enforced through actio
praescriptis verbisin the presence otausa if the plaintiff had already perform#&d
Consequently, neither an open system of contractsa general law of contract, let alone a
universal principle of ‘freedom of contract’ coub@ constructed on the basis of tBerpus
Justinianeum Through increasingly far-stretching interpretaip the civilians nonetheless
tried to bring the sacred text of Justinian in Iwéh the changing needs of their own
societies. The canonists, for their part, advocatedbindingness of sufficiently motivated
naked pacts as a matter of Church law on the basimral principles.

The following paragraphs are devoted to the medligussts’ attempt at liberating
themselves from the Roman tradition and the sixteeentury reaction to it. Competing with
the canonists, the medieval civilians were eag@apin up the closed system of contracts by
making ever more exceptions to ldausgentiumwhile trying to remain faithful to the Roman
principle that naked pacts are not binding. Thetrea this provoked with the humanistically
minded jurists and canonists of the sixteenth agniull be the next subject of examination.

love’s stage, Etienne Forcadel's (c. 1519-1578) i@aplurisperitus in: V. Draganova — S. Kroll — H. Landerer
— U. Meyer (eds.), Inszenierung des Rechts, LaBtage, Miinchen 2011, p. 17-36.

378 Dilcher, DerTypenzwang im mittelalterlichen Vertragsreght270-303.

377 ppart from its formal nature, the flexibility ohe stipulatio probably granted the Romans more ‘freedom of
contract’ than is usually accepted; see Biroc&@@usa e categoria generale del contratto, un protae
dogmatico nella cultura privatistica dell’eta moder; 1. Il cinquecentororino 1997, p. 47-48.

378 3. Lepsius,Innominatkontrakt in: A. Cordes — H. Liick — D. Werkmiiller (eds.)attlworterbuch zur
Deutschen Rechtsgeschichte, Band 2, Lieferung @B1(2 cols. 1225-1226.

379 As we will see below, there is a seemingly unegdiebate about the meaningoaiusa Yet in D. 2, 14, 7, 4,
to which we come back in the following pages, theaning ofcausaseems to be ‘a preceding juridical act’. On
account of his performance, the plaintiff has sigfit interest to be worthy of ‘consideration’ thetcourts; cf.

L. Waelkens,De oorsprong van de causaliteit bij contractuelebigtenissen in: B. Dauwe e.a. (eds.), Liber
Amicorum Ludovic De Gryse, Brussel 2010, p. 675.
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3.2.1.1 The civilian tradition

The multi-layered nature of ‘law’ in medieval sags calls for a nuanced approach to the
guestion whether bare agreements were deemed @ifgirthe jurists of that period. The
glossators and the postglossators, also known easciwilians’, acknowledged that naked
pacts are binding as a matter of natural law. Tdleg recognized that the bindingness of bare
agreements, as a matter of natural law, had sonjer mansequences in the realm of civil
law®*®. Yet, at the same time, they advocated the pri@aif non-actionability of naked
agreements in the secular courts, as a mattevibfasv. This can be seen, for instance, in the
commentary on D. 2,14,7,4 by the most famous amibeg commentators, Bartolus de
Saxoferratd™. Consequently, Bartolus argued, even if | promiged today by virtue of a
bare agreement that | would go to Rome for you,fmutausaintervened, no obligation or
civil remedy would be created for you to enforce pngmisé®% The meaning ofausain this
context is simplyatio or factum as will be explained below.

It appears that evolutions in statutory law, lggalctice and canon law - all of which
will be briefly touched upon below - urged the pgkissators to gradually adapt their reading
of Roman contract law to the rising tenet thatglleements should be binding in principle. It
will be seen that this process of adaptation prdeegealong the lines of the theory of the
‘clothes of agreementsvéstimenta pactorumFor example, immediately after he had set out
the rule that bare agreements are not binding,oR&rtset out to explain this theory of the
clothes that could make naked agreements biAtfinghis process came to fruition in the
work of late medieval civilians such as GiasoneMaino, who carefully argued that, for the
sake of the salvation of souls, naked agreemewisigivoe actionable even in the civil courts.
As Ennio Cortese remarked in more general ternesptassure of morality and religion urged
the civilians not only to contemplate the ultimateal of natural law, but also to apply it in
the civil court®.

From a doctrinal perspective, it is not unlikehatht was canon law doctrine that
eventually provided the decisive incentive for theilians to search for a middle ground
somewhere in between the natural law and the d¢awil point of view, regarding the
actionability of bare agreements. The canonistsaithat pacts, however naked, bring about
an obligation that can be enforced before an eedlésal court, undoubtedly acted as a
magnet attracting the civilians to stretch thernortetation of the Roman texts far enough to

%80 Aptly summarized in LessiuDe iustitia et iure lib. 2, cap. 17, dub. 4, num. 23, p. 198. FortHer
discussion, see below.

%1 Bartolus de Saxoferrattn primam Digesti veteris partenVenetiis 1570, ad D. 2,14,7,4, pégitur, f. 81r:
‘Nuda pactio non parit actionem, igitur nuda paation parit obligationem, neque actionem civilemd se
quaeritur an exceptionem pariat? Et respondetud aim licet hoc non inferatur ex praemissis, sea motu
ponitur hic a iurisconsulto.’

32 Bartolus,In primam Digesti veteris partenad D. 2,14,7,4, paBed cum nullaf. 81r: ‘Unde si etiam hodie
promitterem tibi nudo pacto ire pro te Romam, nalliiecta causa, nulla oriretur obligatio, nequedct

33 Bartolus,In primam Digesti veteris parterad D. 2,14,7,5, paQuinimg f. 81v.

$4E. Cortesel.a norma giuridica, Spunti storici nel diritto come classico[lus nostrum, 6], Milano 1962, vol.
1, p. 91
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get closer to the dictates of natural reason angr¢bhauthority. There was definitely more
involved in this act ofapprochementhan mere passion for consistency in betweendtie |
of the various legal orders. If the civilians wigdhts keep up with the highly successful
ecclesiastical courts, they had to develop theictriftes more into the direction of the
Church’s law.

The story of how the medieval jurists bent andtstred the Roman texts on contract
law has formed the subject of many excellent s&itfieHence, it seems both refreshing and
more fruitful for present purposes to concentratehe reflection of the civilian tradition in
the writings of the early modern jurists and thgmos. Arguably, the upshot of previous
studies is that the civilians left the closed Rormgstem of enforceable contracts intact, while
widening the scope for actionability through thectiime of the so-called ‘clothes’
(vestiment which can enforce naked agreemeracta nud3®®® At the centre of all
debates stood paragra@ed cum nulleof law lurisgentiumtaken from Justinian’s Digest
(D. 2,14,7,4). It held that, in the absenceaifisa a naked pact could bring forth an exception
but not an actiot}’.

‘A naked pact is a pact to which, besides consedt agreement, nothing is added
from the outside,” Covarruvias explaifs ‘as if this kind of agreement were naked since it
had not been turned into a contract of its own \aitbpecific and proper name and had not
received any support from outside.” Crucially, fr@m2,14,7,4 it is inferred that naked pacts
are not binding as a matter of civil law and, hemz# actionabl®&®. Metaphorically speaking,
the only way naked pacts can become enforceab&e raatter of civil law is through their
getting clothes, being dressed up and becomind. ‘Ast Baldus explained two centuries
earlier, naked pacts are as dysfunctional as nated While the naked body grows numb
and stiff with the cold, the body’s vigor and forfartus) is aroused by the external heat
brought to it by clothes. By the same token, nakgaements, such as innominate contracts,
require an external clotlvéstimentumif they wish to gain enforceability’.

385 Among recent contributions, see R. Volanteistema contrattuale del diritto comune classistruttura dei
patti e individuazione del tipo, glossatori e ulitantanj [Per la storia del pensiero giuridico moderno}, 60
Milano 2001.

%8 Nanz,Die Entstehung des allgemeinen Vertragsbegriffémbis 18. Jahrhunderp. 31-45.

%7 D. 2,14,7,4 (Ulpian): ‘Sed cum nulla subest caysapter conventionem hic constat non posse coistit
obligationem: igitur nuda pactio obligationem narip sed parit exceptionem.’

38 Diego de Covarruvias y LeyvRelectio in cap. quamvis pactum de pactis, librpdt. 2, par. 5, num. 12, in:
Opera omnia, Augustae Taurinorum 1594, tom. 2,7f: 2Primum, pactum nudum id dici, cui praeter
consensum et conventionem nihil extrinsecus accedisi ea pactio, quae in propriam et specialeemom
contractus minime transierit, nec aliquod extrinsefomentum acceperit, nuda sit.’

39 Covarruvias,Relectio in cap. quamvis pactumart. 2, par. 5, num. 13, p. 273: ‘Secundo ppialiier
constituendum est, iure civili ex pacto nudo neschaivilem obligationem nec itidem actionem ciwilalari.’

390 See Baldus de UbaldiSuper Decretalibys_ugduni 1564, ad X 1,6,16, num. 1, f. 57r: ‘(..tvestiuntur isti
contractus [innominati] vestimento extra rem sicamo qui calefit ab igne calefit calore extraneomanh calore
innato. Et ita est natura contractuum frigidoruresnnominatorum, quia secundum glossam iurisisivilgide
naturae sunt et non vestiuntur nisi per vestimendppositum eis ad similitudinem hominis nudi, ut.rfb de
pactis, I. iurisgentium, par. quinimmo, et ad sitmdinem hominis qui nascitur nudus. Iltem hominis fjigore
contrahit nervos, et propter frigiditatem non gsua ad aliquid agendum, riget enim corpus profigiditatem
et extenditur virtus eius propter caliditatem, kilgsophi legum imitati sunt philosophos naturadso cited in
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The aforementioned Triphoninus apparently elabdrate Baldus’ metaphdt ‘a
clothed agreement produces an action, inasmuch iashiotter, more excellent and more
beautiful once it has covered its nudity.” In a iunf poetic inspiration, Triphoninus even
goes as far as comparing the transformation ofk&dgact into a vested agreement with
Ulysses’ rebirth from a naked vagabond into theligechero praised by the lovely Nausicaa
after she had dressed him up. Would any seriowsopédrave doubted the connection between
Eros, attire and legal enforceability ? In any ¢dsghoninus rather sanctimoniously ends by
deploring the vocabulary of clothing used by thedmeal doctors, which, he says, was
uncommon to the Roman juridts

So if these ‘clothes’” were so powerful, what digyHook like in the eyes of the
medieval jurists ? In a brief synthesis of the l@wi tradition, for which he is clearly inspired
by Accursius’ gloss, Leonardus Lessius concludes éhbare agreement can get dressed up
through one of the following sixestimenta pactoruitt: 1) performance on the part of one of
the partiesrgipsg ; 2) the use of formal wordingédrbig, for instance atipulatig 3) the use
of writing (litteris), as in the case of atceptilatio;4) being a nominate contradpgcifico
nomine contractys although it should be kept in mind that not raiminate contracts are
consensual contracté 5) coherence with a vested agreemeohéerentia cum contractu
vestitg, according to the maxim that an accessory thmgsgvith the principalaccessorium
sequitur principalg; 6) confirmation through an oatlufamentq.

The history of the doctrine of vested agreemertchies back to the glossators.
Traditionally, the twelfth-century jurist Placentis a disciple of Martinus Gosia and founder

M. Kriechbaum, Philosophie und Jurisprudenz bei Baldus de UbaldBhilosophi legum imitati sunt
philosophos naturaglus commune, 27 (2000), p. 302-303.

391 Forcadel Necyomantiagdialogo 69, num. 2, p. 161: ‘Ergo vestitum pactrtionem tribuit, utpote calentius,
nuditateque seposita multo excellentius ac pulshquemadmodum Nausicaa Alcionos, Odysseae lilun® ¢
nudum Ulyssem invenisset, ac deinde vestes pretiesm induisset, ait Ulyssem, qui antea visus &siaiia
specievdv 8¢ Oeoiowy £oike, Tol ovpavov gdbpov Exovoty [= Odysseia 6, 243], id estlunc instar divim, caelum,
quos detinet amplumA minor note regarding the Latin translationtbé Greek might be that, although there is
no doubting the poetic quality of the Latin vergayould have been more consonant with the gramohahe
original Greek verse if the Gods, instead of Ulgs$md been taken as the subject of the verb &éfwhich in
the Greek original is actually an active presentigiple masculine dative plural added as an adjedb the
Gods). This is confirmed by Murray’s translation lfomer, The OdysseyBooks 1-12, with an English
translation by A.T. Murray revised by George E. Dok, [Loeb Classical Library, 104], Cambridge Mass.
London 1995, p. 239: ‘Before, he seemed to me uhe¢dwt now he is like the gods, who hold broadvieed

%92 Forcadel,Necyomantiagdialogo 69, num. 3, p. 161: ‘Utinam tamen abssisent doctores hoc nomine,
vestiti, in pactis, iurisconsultis inusitato.’

393 | essius,De iustitia et iure lib. 2, cap. 17, dub. 3, num. 18, p. 197. Compaith glossaQuinimo ad
D. 2,14,7,5 inCorporis lustinianaei Digestum vetusm. 1, col. 263.

394 Consequently, as a matter of civil law, the essabhent of other nominate contracts depends eithethe
conveyance of a thingd), the use of writinggcriptura) or the expression of solemn formulagrpig. As long
as they consist of mere mutual consent, these axisfrhowever nominate, are not enforceable in coarts:
‘ante traditionem, dum in solis verbis consistudituntur pacta nuda, quae non pariunt obligatiowésnitem,
nisi ex aliquo iuris privilegio’; see Lessiufe iustitia et iure lib. 2, cap. 17, dub. 2, num. 7, p. 196.
Interestingly, Lessius notes, firstly, that thigpulatio is only of relevance to the secular courts, ardpsdly,
that even in the daily business of those couripulsttions have become extremely raparfum usum nunc
habenj; cf. De iustitia et iurelib. 2, cap. 17, dub. 2, num. 11, p. 196.
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of the law school at Montpellier, is cited as théher of the theory. In a modest attempt to
systematize Roman contract law, he first made #ndigon betweemactumas the generic
term andcontractusas a specific class of agreements. Contracts these agreements that
were enforceable and, therefore, coincided with Wested pacts. In a certain sense,
Placentinus thereby substituted the distinctionvbeh vested pacts and naked pacts for the
Roman distinction between nominate and innominategracts. Therestimentane recognized
coincided with the four substantial elements of ti@minate contractscénsensus, res,
scripta, verbd**®

By the time Accursius wrote his gloss to ldvisgentium other ‘clothes’ had been
added to this list. As is rightly noted by Lessitise so-calledpacta praetoria e.g. the
constitutum debitiand thepacta legitima e.g. thepactum donationisbecame considered as
actionablé®’. More importantly, with the advent of the postga®rs from the fourteenth
century onwards, a shift occurred in the approacthé question of naked pacts. While the
glossators gave a more systematic expression t®dnean texts, successive generations of
jurists increasingly searched for exceptions torthe that naked pacts are not producing civil
obligation§®® This often led to lengthy catalogues of casestiith lawlurisgentiumdid not
apply. A notorious example is André d’Exea’s (T1pHSst of sixty-four exceptions to the
Roman rule that naked pacts are not bintfihg

The cracks in the civilian tradition become apparerhe list of sixteen exceptions to
law lusgentiumsingled out by Giasone del Maino (1435-1519), fdimous professor of law
who taught at Pisa, Padova, and Pavia, where h&tesbiAndrea Alciati (1492-1550) among
his student€®. One of the exceptions flagged by Giasone readsllasvs*®: ‘Even though it
is not possible to sue on the basis of a naked gmet matter of civil law, performance can
still be demanded by virtue of evangelical denummmeven in the civil courtCertainly, the
commentators of Roman law knew that different ries the one expressed in D. 2, 14, 7, 4
prevailed in the canon law. Yet, through statemerftshis kind, Giasone del Maino was
attacking the civilian system from within. It isettefore baffling to find him claiming that by

39 However, BirocchiCausa et categoria generale del contrafo 48-49 raises the possibility that the doctrine
of vestimenta pactorunfiound its expression even earlier on in (Anglo)idan sources, particularly in the
Ulpianus de edenda treatise on procedure that now is said to teen influenced by Placentinus in the first
place; see A. Gouromn traité écossais du douzieme siedigdschrift voor Rechtsgeschiedenis, 78 (2010), p
1-13.

3% For a more detailed account of Placentinus’ réifilés on contract law in hiSumma Codicidib. 2, tit. 3, see
Birocchi, Causa et categoria generale del contrapo50-52.

397 | essius,De iustitia et iure lib. 2, cap. 17, dub. 4, num. 24, p. 198. ComgRirecchi, Causa et categoria
generale del contratt. 52-54.

3% Birocchi, Causa et categoria generale del contrato63-67.

39 Birocchi, Tra tradizione e nuova prassi giurisprudenziale, dugestione dell’efficacia dei patti nella dottrina
italiana dell’eta modernain: J. Barton (ed.), Towards a General Law of {€amt, [Comparative Studies in
Continental and Anglo-American Legal History, 8gn 1990, p. 275-277, n. 135.

400 For biographical information, see the notice byS&nti in the online Dizionario biografico deglaliani
(URL: http://www.treccani.it/enciclopedia/giasonehiinaino_(Dizionario_Biografico)/, last visited £9.2011).
01 Gijasone del Maindn primam Digesti Veteris partem commentaiénetiis 1579, ad D. 2,14,7,4, num. 14,
limitatione 4, f. 138r: ‘Quamvis ex pacto nudo agh possit de iure civili, tamen potest peti execper viam
denunciationis evangelicatiam in foro civili(...).” [the italics are ours]
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means of a remedy based on canon law, naked pacis €éact become actionable as a matter
of civil law. Giasone del Maino’s argument would @ieed later in the sixteenth century by
Matthias van Wezenbeke, who also claimed that Agreements were actionable as a matter
of civil law.

By the beginning of the sixteenth century, the Ronveay of thinking about
contractual obligation met with growing skepticisBome scholars expressly stated that the
civil law tradition should conform to the canon lafvcontract. As Covarruvias is perplexed
to find*%?, ‘some believe, against the common opinion, tiva@neas a matter of civil law a
civil obligation and action arise out of a nakedtgaCovarruvias is taking issue here with
Fortunius Garcia. This eminent jurist, born in Hane year as Domingo de Soto, argued that
in contractual affairs, civil courts should abidg canon law iq foro civili standum est iuri
pontificio), since violating contractual obligations is a teatof siff®>. Remarkably,
Covarruvias, one of the foremost canonists of tpan&h Golden Age, does not follow
Fortunius’ opinion.

3.2.1.2 Classical convulsions

Covarruvias’ resistance against Fortunius Garcfarsstretching, if not slightly dishonest
interpretation of lawlurisgentium is part of a general trend in the early modernopeto
protest against the denaturation of the classicahd&h law of contract. The aforementioned
opinion by Callimachus expressed in Forcadel'sogjaés is but one of many examples of
this. One should not infer from their resistancaiast the denaturation of Roman contract
law that critics such as Covarruvias did not reéogthe need for an open system of contracts
or the general actionability of bare agreements tii@ncontrary, they would insist that, as a
matter of canon law, or, for that matter, natueal,l all pacts should be binding. Again, it
seems crucial to bear in mind the multi-layeredureatof law until the rise of the State’s
monopoly on the creation of norms and the settlérmkeoonflict.

Barring exceptions, these classical convulsions, was might call them, are
symptomatic of what was a general concern to chyefiistinguish between different levels
of normativity, rather than a reluctancy to stimelahe development of a general law of
contract in practise and canon law. Moreover, thesade for a philologically correct
understanding of Justinian@orpus had the ironical effect of making original Romawl|

402 Covarruvias,Relectio in cap. quamvis pactumart. 2, par. 5, num. 13, p. 274: ‘Quidam autetaessus
communem opinantur, etiam iure civili ex pacto nuidigationem civilem nasci et actionem competetque
probare conantur, primo, quia in materia peccatiuadn foro civili standum est iure pontificio, quatur ex
pacto nudo actio, non civili.’

403 See Fortunius GarcidRepetitio super cap. 1 de Pagtim: Commentaria in titulum Digesti de Pactis,
difficilem, uberrimum, omniumque contractuum pagemtcum repetitione cap. 1 Extra in eodem titulo
Francoforti 1592, num. 118, p. 1119: ‘Hinc singillar constat quod in utroque foro hodie ex pactdmu
habebimus ius agendi. (...) Cum ergo in iustitia pagh nudorum ius civile negligenter se habueriiacea
praetermisit, succedit regula iuris canonici etiforo seculari (ut credo) observanda, qua reguldaipaas
ministratur.” For further discussion of Fortuniusi@Gia’'s seminal contribution to the developmentajeneral
law of contract, see below.
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increasingly irrelevant. Whether that was an ineghdr an unintended consequence of the
humanist jurists is beyond the scope of this argume

Equally uncertain is whether a sharp distinctiontween so-called humanist
jurisprudence and traditional legal scholarship, aternatively, between humanisrmds
gallicus) and Bartolism rfios italicu$, is adequate in the first place, if we want taneoto
grips with contract doctrine in the early moderne’dy It is not unthinkable that in
distinguishing too sharply betweemos gallicus the ‘French’ way of teaching law, amdos
italicus, the ltalian way of teaching law, traditional lisbgraphy has been deceived by the
polemic tone of the sources. In addition, precotioap about the positive or negative
meaning of terms such as ‘scholasticism’ and ‘husmhhave played a sad role in historical
scholarshif®®>. Modern scholarship rightly places the emphasistheninteraction between
humanism and Bartolism in the sixteenth cerflirylt has been suggested that overly
excessive emphasis on the distinctive ways of tegctaw in the late fifteenth and the
sixteenth centuries might be the misleading restilinduly nationalistic tendencies. One
should not forget that in the late nineteenth aadyewentieth century, when a lot of legal
histiographical scholarship emerged, France arg \Ware at political loggerheads with each
othef?’.

Consider Covarruvias’ fierce rebuttal of Andrea iatts suggestion that naked pacts
might be actionable even as a matter of civil l&gin cannot be prevented othervieThe
writings of both authors unite characteristics ligugnought to be in the almost exclusive
province of either a ‘humanistic’ or a ‘scholastjarist. With a commitment to authenticity
typical of the humanists, the rather ‘scholastigv@rruvias wants the original meaning of
paragraphSed cum nullao be respected at all costs, whereas the allggadmanistic’
Alciati overstretches the interpretation of the sdiaw with a sense of pragmatism typically
associated with the scholastics. Particularly iis ttontext, it should not be omitted that
Alciati studied with Giasone del Maino.

% The inadequacy of this pair of terms in dealinghvsiixteenth century jurists has already beentitated in
regard to André d’Exea; see Birocchiiausa e categoria generale del contratto 66, n. 106. Some authors
suggested that d’Exea belongs to a movement indsgtwios italicusand mos gallicus cf. F. Carpintero
Benitez, ‘Mos italicus’, ‘mos gallicus’ y el humanismo racialista, Una contribucién a la historia de la
metodologia juridicalus commune, 6 (1977), p. 143; Carpintero has ieowed by R.C. van CaenegeAm
historical introduction to private lawCambridge 1992, p. 58, n. 52.

%% Invaluable warnings against the tenacity of theamiceptions on this distinction can be found ilVaffei,
Gli inizi del’'umanesimo giuridicoMilano 1972, p. 15-23. BirocchiAlla ricerca dell'ordine p. 236, n. 17
notes that, if anything, the typically sixteentmzgy polemic was closed by the Protestant and hishaurist
Alberico Gentili (1552-1608), whod®e iuris interpretibug1582) was designed as a defence oftibs italicus

408 R, LesafferEuropean legal history, A cultural and politicalnspective Cambridge 2009, p. 353.

07 Thus the critical analysis by no less than Mamigllomo in Perché lo storico del diritto europeo deve
occuparsi dei giuristi indiani?Rivista internazionale di diritto comune, 11 (2)(. 30-32.

%8 See the argumentation by Andrea Alciatifiaradoxa iuris civilis ad PratumLugduni 1532, lib. 5, cap. 3,
p. 79, and the reaction it provoked in CovarruvRslectio in cap. quamvis pactupart. 2, par. 5, num. 13, p.
274: ‘Unde manifeste errare videtur Andreas Alcaiu rubr. ff. de verborum obligatione, num. 13libt 5
Parad., cap. 5 (sic), dum scribit ex pacto nude @tram civili actionem oriri in his casibus quiteigasdem pacti
violatio mortalem culpam habet.’
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There were also more subtle ways that genuine Roomtract law could be
undermined and, consequently, needed to be ref@ed. of them concerned the standard
explanation for the non-actionability of naked gact Roman law. According to that account,
the Romans had been careful not to make bare agresmnforceable, since that would have
led to the actionability of ill-considered and rgstomises. In other words, if a promise had
been made through a naked pact, the Romans righgftdsumed that it ensued from levity
(praesumptio levitatls This opinion can be traced back at least to AadAlciati, who
attributes it in a not wholly convincing way to Ander Tartagni of Imola (1424-1479 It
became widespread among the jurists in the sixtemaritury and endures in textbooks to this
day.

Covarruvias is anxious to express his misgivingsua the praesumptio levitatis
theory for explaining the Roman law of contfattlf paragraphSed cum nullaests on a
presumption, then it must be a conclusive presuwmpfiuris et de iurg, according to
Covarruvias. Yet even a conclusive presumptiontmamebutted if he in whose favor it has
been established provides evidence through coofeshiat the presumption is not tftfe
However, D. 2, 14, 7, 4 would not admit of suchoafession, since it establishes a general
rule. In other words, even if it could be proveatthonsent had been made deliberately, then
paragraptSed cum nullavould still not make a bare agreement actionabtssequently, the
assumption that the non-enforceability of nakedgpacRoman law rests on a presumption of
levity is false.

There is a second argument why the non-actiomalofinaked pacts cannot rest on a
presumption of lack of deliberatitii. Does not D. 2,14,7,4 itself recognize that everalked

409 E g. Alciati, Paradoxa lib. 5, cap. 3, p. 79: “... ratio cur ex pacto iwigili actio non nascebatur, ea tradita
est, quod improvide huiusmodi promissio facta puagsur (Alex. in rub. de verb. oblig.).’

The reference to Tartagnus is suspiciously impeeaisd probably not justified. Perhaps the followpagsage
could be cited, though, to argue that Tartagnus iwdsed of the opinion that the non-actionabilifynaked
pacts must be ascribed to a lack of proof that @inkad been given deliberately; cf. Alexander dgmtis
Imolensis,Lectura novissima de verborum obligatiomebr., num. 9factum ad interrogationem dicitur magis
deliberate fierj, in Ad frequentiores Pandectarum titulos, leges et geaphos Venetiis 1595, f. 158r.

On Tartagni and his counsels, see A.A. Wijfféla,bonne foi en droit savant médiéval: bona fidesala fides
dans les consilia d’Alexander Tartagnus (Imolensis) La bonne foi, [Cahiers du centre de rechesche
histoire du droit et des institutions, 10], Bruesll1998, p. 23-52.

“19 |nterestingly, Covarruvias levels his criticismaatst Tartagni instead of Alciati, although it seeonlikely
that Covarruvias read Tartagni directly, given thatcopies Alciati’s reference with the same latkhrecision.
In any case, Tartagni did not state pineesumptio levitatisdea with the same clarity as Alciati.

411 Covarruvias,Relectio in cap. quamvis pactumart. 2, par. 5, num. 13, p. 274: ‘Adhuc tameecheatio
Alexandri et aliorum minime satisfacit, quippe qu@avinceret, si vera foret actionem iure civilridex pacto
nudo ubi per confessionem constaret animus defilberaum praesumptio iuris et de iure in contraradmittat
confessionem illius pro quo praesumitur secundummoanem (...) et vere, si communi omnium sententiae
standum est et ipsis quidem iuris civilis respgnsliane dicendum erit etiam in hoc casu actionempasto nudo
minime dari, nec obligationem oriri.’

412 CovarruviasRelectio in cap. quamvis pactupart. 2, par. 5, num. 13, p. 274: ‘PraesertitiorAlexandri ex
eo deficit, quod ius ipsum civile fatetur ex pactado oriri naturalem obligationem debiti quidemadksg ad
retinendum, ad excipiendum et compensadum. Quakegwominime oriretur praesumptione constituta non
deliberatae promissionis. Nam praetor ipse adveitsis civilis praesumptionem non defenderet pauida
ratione consensus minus perfecti non praemissai aniegra deliberatione, imo praesumpta levitatadam.
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pact produces legal effects of some kind? Afteraalbare agreement produces an exception.
The Romans would certainly not have granted thizedy to an agreement they considered to
be unthoughtful. Moreover, thgraetoreswould not have granted actionability to a limitest
of pacts if they had considered them as being ibeilte. Last, if the non-enforceability of
naked pacts truly rested on a presumption of |dattetiberate consent, then there would be
no distinction between the civil law, the canon lamd the law of conscience. Under the
assumption of rash consent, naked pacts cannatfbeced in the ecclesiastical courts and the
court of conscience eithgprgesumpta levitate nec iure pontificio nec in aaméniudicio pacta
nuda servanda sunt

Clearly, the spectre of confusion between theedffit levels of normativity was
abhorred by Covarruvias. Yet if the distinct chéeaof Roman law could not be explained
by reference to a presumption of levity, then wivas the true foundation of its rule that
naked pacts are not actionabtpiifl ergo ius civile hac in re staty#t In the footsteps of
earlier canonists, Covarruvias gives an explanatan fully integrates the basic, pre-modern
insight that ‘law’ is a multi-layered phenomenonitMh this multi-dimensional reality, a
different objective is pursued at each level, diltloe objectives and the levels being
complementary. The civil law, in particular, aims the preservation of society without
necessarily striving for the highest degree of rityraAs Antonio de Butrio (ca. 1338-1408)
pointed out when explaining why civil law does moiforce naked pacts: ‘it is not the chief
aim of civil law to attain the end of divine lawutbprimarily to pursue the end of public
utility (finis publicae utilitatiy’ . Covarruvias assented to this argument. It becstareard
among the early modern theologians.

Because the overextension of the courts were arregjh according to Covarruvias,
D. 2,14,7,4 laid down that naked pacts are notreaéble, in order to prevent the courts from
being flooded by an endless stream of useless@s@ctionem civilem pactis nudis negavit
ad utilitatem reipublicae ut tot lites foris cedatg’*. For the same reason, the civil law
tolerated prostitution, did not grant an action at lesion beyond moiety, and did not
impose an obligation of remuneration on the dor@avarruvias’ explanation of the non-
actionability of bare agreements as a matter af keiw became standard doctrine among the
moral theologians. The view that Roman law neitaively promoted, nor actively resisted
bare agreementpdcto nudo lex civilis nec adsistit nec resjdtiécame equally stand&td It
left room for the theologians to argue that bargtpare still enforceable as a matter of natural
law without having to go against Roman law.

Quo casu si de hoc constet nec iure pontificio ineanimae iudicio pacta nuda servanda sunt, cuntidef
consensus ad conventionem necessarius, |. 1 ds.pact

413 Antonio de Butrio,Super Decretalibus commentariforino 1967 [= anastatic reproduction of the \éeni
1578 edition], tom. 2, ad X 1,35,1, f. 94v, num.Et si dicatur secundum leges datur concursus idirini, et

tamen non oritur, dico quod ideo, quia ius civifmpipaliter non insequitur finem iuris divini séidem publicae
utilitatis.’

414 CovarruviasRelectio in cap. quamvis pactupart. 2, par. 5, num. 13, p. 274.

41> CovarruviasRelectio in cap. quamvis pactupart. 2, par. 5, num. 10, p. 273.
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Covarruvias’ critical attitude towards the degatien of Roman law was not an
isolated case, of course. Classical convulsiongdcbe seen, too, in the works of illustrious
French jurists such as Francois Le Douaren (15@®]5Jacques Cujas (1520-1590) and
Hugues Doneau (1527-1591). Their standpoint resesntbiat of their less well-known but
equally impressive compatriot Etienne Forcadel.iiTaeersion to medieval jurisprudence is
notorious; their penchant for philological acribyidely praised. In view of the relative
insignificance of thenos gallicugo the development of early modern scholasticremhiaw,
they cannot receive extended study here. It iScseifit to say that Cujas plainly confirms the
Roman rule that bare agreements produce an exnelptibnot a civil actioH®. The same
goes for Doneau (Donellus), who expressly rejengsmedieval doctrine of theestimenta
pactorunf'’. Perhaps Le Douaren merits somewhat more attensioce he is generally
considered to have initiated theos gallicus and because his commentary is typical of the
humanist attitude toward contract law as well asocdaw.

While emphasizing that the Roman pretor acknowlddgat all agreements were
binding as a matter of equity and fidelity, Le Doeraconcedes that the civil law as such did
accord actionability only to a limited set of catts out of policy considerations. The
performance of agreements that fell outside of pieisuliar category was purely a matter of
honesty, religion and fidelify®. In his commentary on D. 2,147 Le Douaren recalls that
the Romans did not want to grant an action foraglleements, because that would have
proved detrimental to society: if all contracts evenforceable, then the courts would be
overextendett®. At the same time, he recognizes that this is Inereegulation as a matter of
civil law. The absence of a general category obmrgfable contract is neither necessary nor
natural. Le Douaren begrudgingly admits that tkigl&ns why not all people have followed
the same path as the Romans, but sometimes desledopge which grants binding force to

4% Jacques CujasParatitla in libros quinquaginta Digestorum seu Rimttarum Imperatoris lustiniani
Coloniae 1570, ad D. 2,14, p. 25: ‘Ex pacto autetuidexceptio vel replicatio, formatur actio cootss, sed
non datur vel tollitur actio, nisi lege confirmatigit.’

“" Hugues DonealwCommentaria iuris civilisHanoviae 1612, lib. 12, cap. 9, p. 575: ‘Quodeitrum horum
erit, id est, neque conventio transibit in proprimmmen, neque praeter conventionem quidquam datum a
factum erit, ut vicissim dares aut faceres, tumilisitpactio, quae Ulpiano et veteribus dicitur augactio et
nudum pactum, ex quo obligatio et actio non nasgitu).” For Doneau’s rejection of the medieval dow of
the vestimenta pactorumsee lib. 12, cap. 11, p. 578-58quée solo consensu non pariunt obligationem
conventiones, quibus rebus accedentibus confirmegitpariant. Eas res esse, quae vulgo vocant mestia
pactorum. In horum tum appellatione, tum divisiaqem vulgo erretur, et refutatus in eo error vuligar
Doneau would argue that Roman law merely recogtize‘clothes’, namely theei vel facti traditioand the
stipulatio (p. 578). For a more profound discussion of Doresaiews on contract law, see Biroccllausa e
categoria generale del contrattp. 178-188.

“18 Francois Le DouarenCommentarius in tit. De pactisn: Opera omnia, Lugduni 1554, f. 26r: ‘Supra
ostendimus, veteribus Romanis utile visum non &jJiggassim ex quibuslibet conventionibus actiones, da
ideoque paucas quasdam ex multis delegisse eos, ayuagendum utiles esse ducerent. Caeteras h®nesta
cuiusque voluntati, religioni, et fidei reliquisse.

19| e DouarenCommentarius in tit. De pactfié 26r: ‘Nulla est igitur alia istius iuris rati@uam quae supra a
nobis commemorata est, ne videlicet litbus immisdicontentionibusque abundet civitas, quibus mmidise
potissimum studere legislatorem oportet.
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all agreements, even if they are nak&d\Not without a certain sense of irony, he goegoon
indict the canon law for having abolished the Ror@aws of contract. He suggested that, in
his view, the world would have been a better platss irreverend act had not occurfét

Le Douaren expressly attacked the late medievatlipa tradition, certainly its
papalist character, and launched the Ciceroniagrano ofius in artem redigerewhich he
exposed in his famous letter of 1544 on the wayetch and to study lawEpistola ad
Andream Guillartum de ratione docendi discendiqurgs). It consecrated the legal humanist
movement 1hos gallicuy already set in motion in France by his masterli@une Budé
(1468-1540). Iwould stimulate generations of jurists to get apaéediistorical understanding
of pristine Roman contract law without preventihgrh from being creative in systematizing
the Roman legacy in new ways. Particularly impdrtanthis respect, is Francois Connan’s
(1508-1551) entirely idiosyncratic doctrine of a@at based around the notion of
synallagma Connan only recognized the enforceability of $iaganatic contracts as a matter
of civil law. He went as far as denying that nakedts produce natural obligatféfh Connan
would draw heavy criticism of Hugo Grotius for himscholastic’ standpoints.

3.2.2 The refreshing spirit of canon law

If the weight of the Roman legal tradition turneat ¢o be so oppressive as to stifle almost
any attempt to overturn D. 2,14,7,4, then how cdulel consensualist principle eventually
emerge? From where did the attempts made by sortteeahedieval jurists to open up the
civilian tradition draw their inspiration? From wieedid the pressure to change the civil law,
or even to depart from the Roman legacy altogetheme? In the past, eminent legal
historians have pointed out the crucial role plapgdat least two factors in the rise of the
consensualist principle: the law of the Church aminmercial practiéé®. Given their

20| e DouarenCommentarius in tit. De pactié 26r: ‘Cum autem ea ratio tantum civilis, aolpabilis sit, non
necessaria et naturalis (ut diximus), mirum prafegtieri non debet, si non aeque omnes ei assémtjadeo ut
quorundam populorum legibus cautum esse acceperinei€x pactione ulla, quamlibet nuda, ac simplici,
denegetur actio.

21| e DouarenCommentarius in tit. De pacti§ 26r: ‘Ac merito sophistas nescio quos persitifAristoteles]
nihil facilius esse confirmantes quam multis legibn unum locum collatis, optimas eligere, quibusnam
neque nostra haec aetas, neque superiora seclllessatiquando tulissent. Non enim tam multa praeciet
utiliter legibus ac iure civili comparata, pontifim quorundam sanctionibus abrogata iacerent, @iuel
aliquanto, mea sententia, cum rebus humanis agéretu

422 For an in-depth discussion, see BirocoBiausa e categoria generale del contratm 95-136. Also
noteworthy is Nanz’s observation that Connan’s eare positions not only drew heavy criticism by Hugo
Grotius but also by Matthias van WezenbeRé& Entstehung des allgemeinen Vertragsbegriffdémbis 18.
Jahrhundert p. 65-69 and p. 88-89. Other notes on Connandenstanding of contract law and the way in
which it formed a counter-example for Grotius, tenfound in Diesselhorshie Lehre des Hugo Grotius vom
Versprechenp. 31-34.

2 Inter alia, see the syntheses of the historical developmettieoprinciple of ‘freedom of contract’ in W.
Scherrer, Die geschichtliche Entwicklung des Prinzips der tk&gysfreiheit [Basler Studien zur
Rechtswissenschaft, 20], Basel 1948, p. 16-30; Naie Entstehung des allgemeinen Vertragsbegriffdém
bis 18. Jahrhundertp. 46-64. As to the consensualist principle imotercial law, see Baldus’ testimony in
Super Decretalibysad X 1,35,1, num. 8, f. 112r. Whether there washsa thing asex mercatoriain the late
Middle Ages at all, see K.O. Schernkex mercatoria - Realitéat, Geschichtsbild oder ¥i&l, Zeitschrift fur
Rechtsgeschichte der Savigny-Stiftung, Germ. Atitg8 (2001), p. 148-167; A. Cordesuf der Such nach der
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relatively major impact upon early modern schotastontract doctrine, the following
paragraphs will mainly focus on the canonists’ dewment of the principle that all
agreements are binding, provided that their caesexpressed*

3.2.2.1 Pacta quantumcumqgue nuda servanda

The legacy of canon law to contract doctrine carapily summarized through the title put
above the famous candmtigonus(X 1,35,1) in theliber Extra (1234): all pacts, however
naked, are bindingpacta quantumcumgue nuda servanda ¥&htThis canon can be traced
back to the Council of Carthago (348 AD), when bsintigonus accused bishop Optantius
of not observing an agreement in which they haddixhe boundaries of their powaum
inter se pactum fecissent quod alter non subtrahaifterius populo}®. The council ruled
that the agreement was binding because peace mustimtained and agreements observed
(pax servetur, pacta custodianjurThe Council of Carthago’s settling of this peutar
dispute is emblematic of the Church’s deep-seabediction that promises are binding. This
is witnessed by several decisions taken by its aaitiss in subsequent centuries, which
eventually found their way into GratianBecretum such as canoQuicumque suffragio
(C.12,q.2,c.66), canonQuia Johannes (C.12,q.5,¢c.3) and canonluramenti
(C.22, g.5, c.12¥".

The ruling by the council of Carthago on the binggiess of agreements was handed
down to the medieval canonists through the 7thwgr@ollectio Hispanaonly to re-appear
in Bernardo di Pavia’8reviarium Extravagantiun{1188). He could not have borrowed it
from either Burchard von Worms or Yves de Chartyes$,probably took it from the Pseudo-

Rechtswirklichkeit der mittelalterlichen Lex Meroas, Zeitschrift fir Rechtsgeschichte der SavignytGii,
Germ. Abt., 118 (2001), p. 168-184.

424 \We thereby heavily draw upon previous scholarsbiping special debt to L. Seuffeur Geschichte der
obligatorischen Vertrage Nordlingen 1881; F. Spied)e I'observation des simples conventions en droit
canonique Paris 1928; J. Roussidre fondement de I'obligation contractuelle dangiteit de I'Eglise Paris
1933; P. FedeleConsiderazioni sull’efficacia dei patti nudi nelritio canonicq Tolentino 1937, p. 5-90
[=Estratto degli Annali della R. Universita di Maa&, 11]; P. BelliniL’obbligazione da promessa con oggetto
temporale nel sistema canonistico classico conigalgre riferimento ai secoli Xll e XlJI[Universita degli
Studi di Roma, monografie dell'istituto di diritppubblico della facolta di giurisprudenza, nuovaieset9],
Milano 1964; O. Behrendg§reu und Glauben, Zu den christlichen Grundlagen\Wélenstheorie im heutigen
Vertragsrechtin: L. Lombardi Vallauri - G. Dilcher (eds.), Gsitentum, Sakularisation und modernes Recht,
[Per la storia del pensiero giuridico moderno, 2]-Baden-Baden/Milano 1981, p. 957-1006; Feenstra
Ahsmann,Contract R.H. Helmholz,Contracts and the Canon Law: J. Barton (ed.), Towards a General Law
of Contract, [Comparative Studies in Continental &mglo-American Legal History, 8], Berlin 1990, 40-66;

P. LandauPacta sunt servandau den kanonistischen Grundlagen der Privatautoepmi M. Ascheri et al.
(eds.), Ins wasser geworfen und Ozeane durchdgeestschrift fir Knut Wolfgang Norr, Kéln-Weimar-Wie
2003, p. 457-474.

2% Corpus juris canonici emendatum et notis illustrafuGregorii XlII iussu editumRomae 1582 (=ed.
Gregoriana), part. 2, col. 440, I. 10-24: ‘Antigsnepiscopus dixit: et infra. Aut inita pacta suabtireant
firmitatem, aut conventus (si se non cohibueritflesiasticam sentiat disciplinam. Universi dixerupax
servetur, pacta custodiantur.’

426 See gloséntigonus episcopuad X 1,35,1 inCorpus juris canonic{ed. Gregoriana), part. 2, col. 439, |. 65-
72.

42 £, Calassoll negozio giuridico, Lezioni di storia del dirititaliano, Milano 1967, p. 264-266.
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Isidorian decretafé®. Bernardo di Pavia also excerpted a passage frdetter by Pope
Gregory | (600 AD) where he urges the bishop ofli@ago be sure that promises are kept
(studiose agendum est ut ea, quae promittuntur,@pempleant)f?°. Remarkably, he did
not feel the need to put forward strong argumesttoavhy naked pacts should be deemed
binding. It makes the argumentation of his conterapoand probable master, Huguccio, all
the more important.

Indeed, in the same crucial year 1188 - which laandot improperly calls the year of
birth of pacta sunt servanda Huguccio published his famouSummaof Gratian’s
Decretun?®®. In it, we find a gloss on cand@uicumque suffragiqC.12, g.2, ¢.66) which
explains why and how bare agreements should beaeufd". Importantly, the argumentation
of this early canonist is fundamentally ‘moral’ mature, at least from the perspective of the
modern readéf?. According to Huguccio, agreements should be eefbhbecause he who
breaks a promise commits a sin. Moreover, he dites argument, amply discussed in
Gratian’sDecretum(C.22, g.5, c.12) that God does not want thergeta difference between
what a Christian says and what he swears. In atbeds, simple promises are as binding as
oaths. Moreover, Huguccio considers circumstancbghwrender the performance of a
promise more difficult to be tests of virtuousrHéss

From the moral foundation of the bindingness afebagreements, Huguccio infers
that the procedural means to demand enforcealslitot a normal juridical remedy, i.e. an
actio. In Huguccio’s view, the proper remedy to enfoaceaked pact is a typically canonical
technique, namely thefficium iudici$®®. In this manner he avoids a straightforward

428 | andauPacta sunt servanda. 458, n. 7 and p. 464-467.

429 1 Comp. 1,26,3 (= X 1,35,3); cf. E. Friedberg JeQuinque compilationes antiquae nec non collectio
canonum Lipsiensid.ipsiae 1882, p. 10.

430 On the date of composition of Huguccid®&imma decretorunsee W.P. MiillerHugucciq [Studies in
Medieval and Early Modern Canon Law, 3], Washindib@. 1994, p. 68-73.

“31See C.12, q.2, ¢.66 iDorpus juris canonic{ed. Gregoriana), part. 1, cols. 1345-1346: ‘Qmique episcopi
suffragio cuiuslibet aliquid ecclesiasticae uttiga providerint, et pro eo quodcumque commodum in
remunerationem promiserint, promissi solutionem ewslvere oportebit, ita ut it ad concilium provigc
deferatur, ut eorum conniventia confirmetur, qu&yt Paulus ait), dignus est operarius mercede Fha
standard glos®romiserintad C. 12, .2, ¢.66 (which naturally postdates kte@’s gloss) states the principle
that naked pacts are binding in more express teadhicing canoturamentj cf. Corpus juris canonicied.
Gregoriana), part. 1, col. 1345: ‘Videtur quod algobligetur nudis verbis, licet non intercessipdatio, ut
extra de testa. indicante 22 q.5, et i.e. .5 ¢tpéanes; quod verum est; et potest dici quod cainpetio ex
nuda promissione, sc. condictio ex canone ill®ig22 iuramenti.’

432 Landau,Pacta sunt servanda. 463: ‘Er begriindet den Erfilllungszwang beimfaghen Versprechen mit
dem Ruckgriff auf den christlichen Stindenbegrif§oamit einer moralischen Kategorie. Darin liegteifellos
eine Tendenz zur Moralisierung des Rechts, derRiggr iuris Huguccios.’

Paradoxically, the end of the sixteenth centurynesses the opposite process of the moralizati@amdn law,
namely the juridification of the moral theology omise-keeping. For instance, according to Lesgit@mises
are binding, not merely because the promiser whes at perform commits a sin, but, fundamentalbcause
promising entails the transfer of a right upon phemisee. Cf. infra.

433 Miiller, Hugucciq p. 70-71.

434 Huguccio, Summa ad C.12, .2, ¢.66, cited in Landa®acta sunt servandap. 463, n. 31: ‘Sed quam
actionem proponet cum ex nudo pacto non oriatuio &Sed non exigitur ut semper proponatur actw se
simpliciter proponatur factum et postuletur officiuudicis ut ille cogatur ad solvendum promissum.’
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confrontation with D. 2,14,7,4, which says that actio lies for naked pacts. However,
whether theofficium iudicisis the appropriate procedural means to enforcakaed pact
remains a bone of contention among the candfistEven if the bindingness of naked
promises was never questioned, finding the properedy to enforce this principle gave rise
to controvers$’®. As we will see below, Pope Innocent IV opted tbe denunciatio
evangelica rather than the office of the judge, althoughajotes Teutonicus’ view would
prevail. Teutonicus held that pacts should be eefibrthrough acondictio ex canone
juramentj at least in cases involving clergymen.

There are few examples in the history of law tbHer as clear evidence to the
decisive impact of Christian morality on the forioatof the Western legal tradition as the
emergence of the consensualist principle in conteag™’. The call for peace, authenticity
and truthfullness that pervades Christianity endpdaying the foundation for a basic legal
concept in Western legal culture. Numerous passfiges Scripture and the Church Fathers
attest to the paramount importance of these maialeg® In a text that eventually found its
way into theLiber Extra (X 5,40,11), Saint Isidore of Seville (ca. 560-p&&plained that
peace is a condition for agreement. Hence, he ekirthat agreementpdctun) was
etymologically derived from, as well as logicallggterior to, peacepfx**.

Of course, some of the humanist jurists, such asdgef’® would poke fun at
Isidore’s naive philosophical account (claimingnfr@ more down-to-earth perspective that
peace is the outcome rather than the preconditi@g@ement), but his etymological effort
brilliantly illustrates the intimate connection thavas supposed to exist between sound
contract law and the establishment of peace. Alagiex of scholastic contract doctrine, the

On the officium iudicis as anauxilium extraordinarium particularly as a way of sanctioning promises in
Huguccio, see Roussidre fondement de I'obligation contractuelfe 106-136.

43 For a brief synthesis of this discussion, see Spde I'observation des simples conventions en droit
canoniquep. X-Xi.

43¢ Calassoll negozio giuridico p. 277-279.

437 BehrendsTreu und Glaubenp. 974-994; H.J. Bermarhe religious sources of general contract law, An
historical perspectivein: Faith and order, The reconciliation of lawdareligion, [Emory studies in law and
religion, 3], Grand Rapids-Cambridge 1993, p. 188-R=reprint from Journal of law and religion, 4986), p.
103-124.

3 For a more detailed overview of the Greek andrL&hurch Fathers’ insistence on the moral dutyetepk
promises, see Spid3ge 'observation des simples conventions en d@ioique p. 1-22.

39 Isidore of Seville,Etymologies 5,24,18, in:Isidori HispalensisEtymologiarum sive originum libri XX
recognovit brevique adnotatione critica instruxit.MV Lindsay, [Scriptorum classicorum bibliotheca
Oxoniensis], Oxonii 1911, tom. 1, [s.p.]: ‘Pactuncitlir inter partes ex pace conveniens scriptwgiblus ac
moribus comprobata.’

40 In his Cupido Jurisperitus Lugduni 1553, cap. 2, num. 7, p. 16, Forcadeliaatty remarks that along
Isidore’s lines one can at least understand whg lftairs fall apart so easily: ‘Pactum a pace dedsidorius
(...) ne mirum sit pacta amantium non servari, cum @arum parvo duret tempore, vigent bella, et gaaed
induciae, mox utcunque redeunt in gratiam (...).’

With other humanist jurists, Forcadel shares adpimion of Isidore, preferring the classical Ronjarists and
their rejection of a general law of contract taltsie’s absurd etymological deductions and the Ciathgews
they hide; see Forcadéllecyomantiae sive occultae jurisprudentiae tractatn Opera S. Forcatuli Parisiis
1595, part. 1, dialogo 69, num. 6, p. 159: ‘Menan&i®n expedit in iis rescriptis quae canonica vaaiem
deterere, neque in nugis non prorsus mali grammadgic boni iurisconsulti Isidori (cuius dicta preaoulo
pontificibus passim referuntur) in cap. pactum debv signific.’
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Jesuit Pedro de Ofate boasts that ‘a vast numbeitafing and useless disputes and lawsuits
have been removed thanks to the conformity of aatiaw, canon law and Spanish law in
regard to the enforceability of naked paéf$.n the eyes of these Christian writers, enforcing
agreements, however naked, fosters pedar andpactumare intrinsically intertwined with
one another.

Typically, Biblical and patristic sources founcethway into late medieval canon law
through Gratian’s epochal attempt to harmonizeGhestian normative traditions and adopt
them to the solution of practical cases. Salient 3 impact is canonluramenti
(C.22, q.5, c.12§? the preceding rubric of which is telling enoudbr Christians, there
should be no difference between an oath and a simfdtementirfter iuramentem et
locutionem fidelium nulla debet esse differenttdence, breaking a promise is tantamount to
perjury and lying™. It poses a serious threat to the salvation osthe. Put differently, in the
Decretum the enforceability of contracts is not a themesash, but forms part of a moral
exhortation against lying and falseh88dIt is basically a corollary of the moral duty thie
promisor to keep his promise. The promisee is &blbold the promisor to the agreement
merely in an indirect way, by accusing the promisith the sin of breaking a promise.

Gratian’s Decretumin itself, without the gloss, does not contain firenciple that
naked pacts are binding, let alone a general lawootract. As mentioned before, several
canons express the idea that promises are bin¥ieigthe adaggacta nuda sunt servanda
emerged only in the glosses of Bernardo di Pavi luguccio at the end of the twelfth
century®. Moreover, given the fundamentally moral charaadérthe early decretists’
emphasis on the bindingness of naked agreementsdgtiretist had to cope with the question
of how this principle could be enforced as a matiercanon law altogether. Huguccio
resolved the conundrum by proposing a remedy thrdbg judge’s officedfficium judicis.
However, the canonists felt increasingly uncomtadgawith this more or less external
solution to the problem, trying to found the engability on the canons themselves instead.

441 Ofate,De contractibustom. 1, disp. 2, sect. 5, num. 166, p. 40. Farome ample discussion of Ofate, see
below.

442 See C. 22, q.5, .12 i@orpus juris canonicied. Gregoriana), part. 1, cols. 1703-1704: ‘luzath haec
causa est: quia omnis, qui iurat, ad hoc iuratjuatd uerum est, eloquatur. Et ideo Dominus intexrhentum, et
loguelam nostram, nullam vult esse distantiam: ,gsieut in iuramento nullam convenit esse perfidiata
quoque in verbis nostris nullum debet esse mendadjuia utrumqgue et periurium et mendacium diuiiicii
poena damnatur, dicente scriptura: Os, quod mentitcidit animam. Quisquis ergo verum loquituraty quia
scriptum est: Testis fidelis non mentitur.’

443 Compare Gratian’s d.p. C.22, q.2, c.2dorpus juris canonicied. Gregoriana), part. 1, cols. 1658-1659:
‘Item qui falsum iurat, mentitur. Mentiendo auteunare, nihil aliud est quam peierare. Cum ergo amngei
loquuntur mendacium perdendi sint, iuxta illud Rsatae: Perdes omnes qui loquuntur mendacium, multo
magis damnabiles sunt, qui mentiendo peierare noawtur: quia nomen Dei sui in vanum assumunt.’

44 The moral foundations gfacta sunt servandare emphasized in Roussiée fondement de I'obligation
contractuelle p. 1-20.

45 It remains true, nonetheless, that the enunciatiothe pacta sunt servandeule formed an indispensable
stage in the subsequent development of a genevadfl@ontracts; see H. CoinGommon law and civil law in
the development of European civilization - posgied of comparisonsin: H. Coing - K.W. Norr (eds.),
Englische und kontinentale Rechtsgeschichte: ensdhaingsprojekt, [Comparative studies in contineatal
Anglo-American legal history, 1], p. 36.
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This ambition was accomplished by Johannes Teuisriit hisGlossa ordinaria(ca. 1215)
on theDecretum

Johannes Teutonicus worked out a solution that dvbatome the majority opinion at
least until the fourteenth centdf§; For this, he drew inspiration from a Roman teghgito
introduce new remedies : the so-calledndictio ex lege This is an action that is not
mentioned, as such, in t®rpus lustinianeumrand therefore nactio in the true sense of the
word, but which nevertheless relies on a legaldsBy the same token, Teutonicus argued,
there is sufficient textual evidence in the caren that there should be a remedy to enforce
promises. Acondictio ex canonéor the actionability of promises could be consttiaround
C.22, 0.5, c.12, regardless of the absence of amyess remedy to enforce promises.
Accordingly, Johannes Teutonicus calls this actlecondictio ex canone luramefiti. For
the first time, then, an ordinary juridical meanaswleveloped to sanction the breaking of an
agreemerif®. Still, the practical significance of this juridic enforcement mechanism
remained limited, since it only applied to the glerOnly if the promise had been joined with
an oath could contracts between laymen become cultge the Church’s spiritual
jurisdictior{™°.

In 1234, the principle that naked pacts are bindbegomes a definitive and
substantial part of the canon law through its cora®n in X 1,35,1. However, Johannes
Teutonicus’ proposal that this principle should ésdorced through a&ondictio ex canone
soon met with fierce and relatively short-livedticism, coming from a quite unexpected
quarter. Trying to reconcilpacta sunt servandaith the Roman idea that there lies no action
for a naked agreement, Pope Innocent IV recommeadeadternative way of enforcing bare
agreements: evangelical denunciatidar(untiatio evangeligawhich, if the convicted person
persisted in his sin, could result in excommunaatiinnocent thought of naked pacts as
producing a natural obligation. In addition, he sidered thedenuntiatio evangelicas the
appropriate, universal remedy to enforce naturéibations in the ecclesiastical cotift He
would have any party bring a claim in the eccld&ak court by virtue of evangelical
denunciation out of charity or even to pursue ks interest.

448 For its adoption by Hostiensis, Guillaume Durand 8aldus, amongst many other canonists, see Spées,
I'observation des simples conventions en droit camee,p. 40-65 and p. 72-94.

47D, 13,2,1: ‘Si obligatio lege nova introducta iséic cautum eadem lege, quo genere actionis expetiax
lege agendum est.’

448 GlossaPromiserintad C. 12, g. 2, c. 66 i@orpus juris canonic{ed. Gregoriana), part. 1, col. 1345: ‘Videtur
quod aliquis obligetur nudis verbis, licet non nessit stipulatio (...), quod verum est et potesi duod
competit actio ex nuda promissione, scilicet cotiliex canone illo infra 22, g. 2 (sic) luramenti.’

4 Roussier|e fondement de I'obligation contractuelfe 137-148.
450 see theaveas by HelmholzContracts and the Canon Lay. 51.

5! Innocentius IV, Apparatus in Quinque libros DecretaliynFrancoforti ad Moenum 1570, ad X 2,1,13,
p. 193r, num. 4: ‘Item dicimus quod iste modus aljdrabet locum ubi aliquod temporale, in quo esisre
naturaliter obligatus, debet dari vel fieri, etiaimad illud petendum nulla competit actio civilisl\canonica ut
guando quis iuravit dare vel facere sine stiputaitbcum habet denunciatio ut hic. Et est idennimibus aliis
quae debent dari vel fieri et peccat qui promist promissum impleat, ut hic, ubi dicit quod agpan pertinet
de omni peccato mortali quemlibet corripere.’
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Pope Innocent 1V’s argumentation was not taken genously by his contemporaries.
For example, Hostiensis rejected Innocent’s extengiew of thedenunciatio evangelicas a
universal remedy to enforce natural obligationdljrgpinstead for a more restrained use of
the remed$’>. Only later, with canonists such as Francisco Halea (1335-1417) and
Giovanni d'Imola (ca. 1372-1436), is the enforcetr@rbare agreements througle@ndictio
ex canonebeing contested ag&Mi Yet, at the same time, Innocent IV's establishing
evangelical denunciation as the interface in betwesdural law and canon law might explain
why he was widely appreciated by moral theologi&@ope Innocent IV’s alternative solution
is not insignificant for the simple reason that revbe advocates of Teutonicus’ opinion
considered the field of application of tbendictio ex canone iurmanend be restricted to the
clergy. As Baldus de Ubaldis (1327-1400) and FaliSandaeus (1444-1503) famously put it,
excluding the lands of the Church, the common apinioes not concern lay peoffe
Consequently, lay people have to appeal taddrunciatio evangelicd they wish to enforce
a promise. Baldus’ and Sandaeus’ opinion would fmecmainstream in the moral theological
tradition™®°. Still, dissenting opinions circulated. It shouldt be forgotten, for instance, that
Abbas Panormitanus advocated the universal apjlligalof a canonical remedy for
enforcing promises, for laymen as well. Panormisacared less about the appropriateness of
a specific remedy than about its general availgfifi

Apart from the initial discussions on the appraf@iremedy for enforcing naked pacts,
canonists throughout the late Middle ages unanifgagreed on the religious foundations of
pacta sunt servandd&amougdoctores utriusque iurisuch as the aforementioned Antonio de
Butrio remained very explicit about the moral grdsirior enforcing naked pacts as indicated
in Gratian (C.22, g.5, ¢.12). ‘Canon law strives tlee good and the equitable in God’s eyes
(bonum et aequm secundum Dé¢wand God does not distinguish between oaths anglei
statements,” he remarké Butrio infers from this that ‘consequently, asnatter of canon

52| andau Pacta sunt servanda. 471, n. 66.

453 gpies,De I'observation des simples conventions en draitomique p. 98-113, and BelliniDenunciatio
evangelicap. 120 and p. 128.

44 Baldus de UbaldisCommentaria in quartum et quintum Codicis librasigduni 1585, ad C. 4,32,16, num.
16-18, f. 107v: ‘lllud c. [novit] intelligitur in kericis vel laicis subiectis ecclesiae quo ad terafgon
iurisdictionem. In aliis autem nullum est remediumi per viam evangelicae denunciationis, in quguirgtur
peccatum et qui denunciatur sciat vel scire debedeneri (...). Cum non scit, facit contra consdé@nt est
autem conscientia sensus animi cognoscentis bortuma&im; cum vero debet scire, habet conscientiam
erroneam et ideo cogitur ad correctionem error@nMrrare in €o in quo non est errandum, est paocat.).’;
Felinus Sandaeu§ommentaria in quinque libros Decretaliuf@asileae 1567, ad X 1,35,1, part. 1, col. 1402,
num. 10: ‘Inter laicos subiectos imperio non hdbetim ista communis opinio (...) Sed inter eos hdbeim
denunciatio evangelica, quam possunt practicareuiie episcopi, secundum omnes hic (...) Sed insterri
subiectis ecclesiae, bene habet locum communisooptiam in foro seculari, quia in terris ecclespgaevalet
canon legi, et in foro seculari.’

%5 See Molina, below.

456 Abbas Panormitanu§ommentaria super Decretalibuugustae Taurinorum 1577, tom. Super secunda
parte libri primi Decretalium, ad X 1,35,1, f. 132v, num. 5: (...) in effectu moefert, an detur actio seu
condictio ex lege, vel officii imploratio, dummodmncludamus in iudicem ecclesiasticum posse etiourh
praecise compellere ad observantiam pacti.’

457 Antonio de Butrio,Super Decretalibus commentariad X 1,35,1, f. 94v, num 7: ‘ltem ius canonicum
assequitur bonum et aequum secundum Deum, sed iDeussimplicem loquelam et iuramentum non facit
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law, a pact, however naked, has force, since itftvae in the eyes of God.” Another reason
he gives for the canon law to enforce naked pacthdt canon law conforms to the ends of
natural law, bare agreements being binding as aemat natural law, which for him is
synonymous with divine law.

Similar reference to divine orderdiyina ordinati as the basis forpacta
quantumcumqgue nuda sunt servandacontained in Baldus de Ubaldis’ commentary on
X 1,35,7°® However, Baldus also qualifies the rule thatagiteements are binding in a way
that has troubled scholars from the Middle Agdstié present ddy™ ‘In that text, nl.pacta
custodiantur et¢.no distinction is made between naked and vegjegkaents, since God and
good conscience do not make that distinction eithevvided that there is eausawhich
could be brought into a stipulation.” Having beeairted both as a canonists and a civilian,
Baldus infuses the canon law of naked pacts wittotéon, causa derived from the Roman
law on innominate contracts and stipulations, whiel already formed the subject of brief
annotations by the glossators. Yet, at least floarénaissance of Aristotelian metaphysics in
the 13th century and its Christian reformulation Thomas Aquinas, this concept
simultaneously evoked associations with the Greblogophy of being. Some of that
philosophical tradition resonates in Baldus, f@tamce when he states that ‘there is no caused
thing where there is no cause’, inferring from tthat the action to a pact, being a caused
thing, cannot exist without there being a causet$opeind®. The elusiveness eiusamight
derive, at least in part, from this coming togetbiedifferent legal and intellectual traditions.

3.2.2.2 Causa

Given the multiple contexts in which the notioncaiisacomes to the fore, it is not surprising
to find that the meaning afausaremains obscure, despite generations of schokrsd
given full rein to their exegetical creativity wherying to find its historically correct
interpretation. Already in the late sixteenth ceptMolina complained that the jurists had
made a mess out of the doctrine aafusa. Given our methodological focus on the early
modern scholastics, it falls outside the scopdisfdissertation to settle the dispute regarding
the multiple significations ofausathroughout the centuries. We cannot afford to stigate
the possible connections and disconnections betweeicontinental tradition ocausaand
the common law notion afonsiderationeithef®>. Modesty demands that we rely on recent

differentiam, 22, q. 5 iuramenti: ergo secundum @asonicum pactum habet firmitatem, quantumcumque
nudum, quia habet quantum ad Deum.’

58 Baldus,Super Decretalibysad X 1,35,1, num. 5, f. 112r.

459 Baldus,Super Decretalibysad X 1,35,1, num. 5, f. 112r: ‘In tex. ibi pactastodiantur non distinguunt inter
nuda et vestita: quia nec Deus nec bona conscidistiaguit dummodo talis causa subsit quae esstabilis

in stipulationem.’

480 Baldus,Super Decretalibusad X 1,35,1, num. 8, f. 111v: ‘Ubi non est cailaon est causatum, et immo
ex pacto nudo non insurgit actio, quia actio estdgiam causatum, ergo non potest sine causa ofjii (...

“%1 |t should be sufficient to note here that at léastegard to certain notions chusaand certain notions of
consideration prominent scholars have found evidence of intevadetween the continental and common law
traditions; see A. Guzman Britba doctrina de leconsideration en Blackstone y sus relactiones aaalisa en

el ius commungin: id., Actio, negocio, contrato y causa enrkdicion del derecho Europeo e Iberoamericano,
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scholarship to lift just a tiny corner of the véilat covers the meaning o&usain general
contract law. In any case, we think that futurecgatship on this topic will continue to fail to
come to grips witltausaunless the following caveats expressed by twotandsng scholars
in Roman law are taken seriously.

In his study advocating a procedural understandingausain the Roman texts on
stipulatio, Laurent Waelkens points out thagusareceived a plethora of different meanings
over the centuries. As regards tkapulatio sine causafor instance, he advocates a
methodology in three steps to come closer to thig tristorical meaning of D. 44,4,2%
Firstly, the medieval, early modern and contempotayers of interpretation that condition
our understanding of th&tipulatio sine causahould be bracketed out. Secondly, awareness
is needed of the fundamentally procedural characteRoman law as opposed to the
substantial approach to law during the medigyslcommuneand in contemporary civil legal
systems. Thirdly, a linguistic sensitivity is rempd to the different meanings cdusain other
contexts within theCorpus lustinianeunitself*®®. All in all, this is a much wider applicable
methodology, which makes operational the lucid fteaa functional approach to the history
of private law as promoted by the late Yan Thomasdoubtedly inspired by Derrida’s
deconstructivist analysis of language, Thomas whimstorians of law not to turn a largely
contingent concept such eausainto an absolute entity leading a sort of metajuaydife*®”.

In recent years, a similar concern to find a hmistdly correct understanding chusa
seems to have been at the basis of at least tloseibutions to the debate by Antonio

Navarra 2005, p. 441-477 [= reprint from Revistaedaudios historico-juridicos, 25 (2003), p. 375§ Q@ames
Gordley remarks that, despite similarities thatsfsruntil Blackstone and occasionally even beycihe,
common law eventually departed from the doctrineanfsabecause the purpose of the common law judges was
to limit the promises that could be enforceddsumpsijttherefore refusing to enforce gratuitous promisesn
though, in terms of théus commung liberality could constitute a legitimateausa cf. Gordley, The
philosophical origins of modern contract doctrjma 137-139. For a study of the sixteenth centuigins of
consideration see J.H. BakelOrigins of the ‘doctrine’ of consideration, 153585 in: M.S. Arnold (ed.), On

the laws and customs of England: essays in honBanfuel E. Thorne, Chapel Hill 1981, p. 336-358.

42| Waelkens|.a cause de D. 44, 4, 2, Bijdschrift voor rechtsgeschiedenis, 75 (2007 2@4.

53 The upshot of the application of this methodolomyD. 44, 4, 2, 3 is thatausamust be taken in that context
to mean something like a juridical act; cf. Waekkdra cause p. 209: ‘A chaque fois la signification la plus
conforme au sens général aiusasemble étre celle d’acte juridique. L'expresséime causapparait plusieurs
fois en dehors de D. 44,4,2,3 et sa meilleure tolu semble également étre “sans acte juridique” e
quelquefois “sans procés”. (...) Vu tout ce qui poigzénous sommes tentés de la traduire par undagigru
faite sans problémes, sans conflit, sans contrevdrs.) En tout cas il n'est pas nécessaire dy voila
causalité des Temps Modernes ni lI'absence de ques®tion des romanistes qui ont combiné la caésal
moderne avec leausa finalignédiévale.’

44y, Thomas, review of Carlos Cossiba causa y la comprension en el derecBoenos Aires 1969, in:
Dimensions religieuses du droit et notamment sapgort de Saint Thomas D’AqulifArchives de philosophie
du droit, 18], Paris 1973, p. 464-467: ‘Le problésoailevé par la présence éventuelle du concepausaaans
un systéme juridique donné doit étre traité a paltis seuls éléments de ce systéme. C’est diretaguie
recherche sur ce sujet devrait se ramener a ldiguede savoir si tel droit (par exemple, le dmn@imain; la
common law; le droit francais a partir du code [¥ifait appel a la notion de cause (...) et, danffitiaative,
quelle fonction remplit, au sein du systéme, urirtetrument. Or, d'une part, il n'est pas évidenedous les
systemes utilisent ou aient utilisé une notionrgairien d’universel: a cet égard, une approchépbphique du
sujet risque de poser en absolu ce qui n'est guiayen relatif, dans le temps et dans I'espace Jejdeoit peut
se donner.” Compare Y. Thomds langage du droit romain, problemes et methpded e langage du droit,
[Archives de philosophie du droit, 19], Paris 19F4339-346.
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Guzman Brito, Raffaele Volante, and Italo Birocdni.an impressive article, Guzman Brito
writes the history otausafrom ancient times until the present, carefullyipg attention to
discontinuities and ruptures as well as to appasimilarities®. In his frequently cited
monograph, Birocchi analyzes the emergenceafsain conjunction with the rise of a
general law of contract in the sixteenth centunya imore specialized volume, Volante dwells
on the distinction betweetausa finalisandcausa impulsivafamously made by Azo in his
commentary on titleDe condictionibus ob causam datortifn He concludes that the
distinction between these tweoausaeshould not be understood in modern terms as a
differentiation between the intrinsic, State-guéead, socio-economic function of a contract
(causa finali$ and the highly personal motivatiosa(isa impulsivathat lies behind the
contract®’. According to Volante, even the final cause memjnts to ‘a relation between
facts that have acquired normative value through pheceding agreement between the
parties*®

Interestingly, Birocchi associates the penetratibthe State into contract law through
the concept otausawith Hermann Vultejus (1555-1634) amongst otfférdn Vultejus’
view, only those agreements that are backed uphéycivil law, or, as he puts it, those
agreements that hawausa are enforceabfé®. In this contextcausais closely intertwined
with a new theory of law trying to explain the tsitton from facts to norms by the

%% 5ee A. Guzman BritdCausa del contrato y causa de la obligacién endgrdatica de los juristas romanos,
medievales y modernos y en la codificacion eurgpamericanain: id., Actio, negocio, contrato y causa en la
tradicion del derecho Europeo e Iberoamericano,aNav2005, p. 197-406 [= reprint of Revista de dist
historico-juridicos, 23 (2001), p. 209-367].

4% Azo, Summa codicis et institutionyidenetiae 1499, lib. 4, ad C. 4,6, f. 67r: ‘Indumiitem istam actionem
[sc. condictionem ob causam datorum] causae deferttf. de condictione ob turpem causam, lex prighab
rem igitur [= D. 12, 5, 1, 1]; hoc ita si causa ritidinalis, id est qua finita vel non completa witl uterque
restitui quod datum est. Secus si fuerit impulsigasa id est in corde tradentis retenta ob quarelieiatur
animo suo ad dandum illa, nam non secuta non papititionem, ut puta dedi tibi ut te mihi redderem
amiciorem vel ut te provocarem ad proficiscenduneume nec profectus es nec amicior factus es, nanddéur
repetitio.” This text has been considered as sdniinthe development of a theory of ‘causa negeziby E.
Cortese]l diritto nella storia medievale, II. Il basso medvg Roma 1995, p. 189.

67 \olante Il sistema contrattuale del diritto comune classip. 294-300 and p. 307.
%8 \/olante, Il sistema contrattuale del diritto comune classipo297.

%% Hermann Vultejusjurisprudentia Romana a Justiniano compasharpurgi Cattorum 1628, lib. 1, cap. 26,
p. 157: ‘Causa summa, quae omnibus aliis juriscéffas est communis, est jus: inferior hominis diact quod
obligationi occasionem magis praebet, quam ut ahtigem inducat. Etsi enim ut obligatio constituatens
atque voluntas ut plurimum sit necessaria, ex eemaobligatio oritur, non quod homo ita velit, gpebd jus ex
facto ejusmodi obligationem oriri concedat; et gedso saepe fit, ut homo obligari nolit, obligetamen
nihilominus, si ejusmodi aliquid fecerit, ex quasjipsum obligari voluit. Jus igitur causa obligai® est
proxima, factum hominis remota: et haec sine qua, fita principalis.” This passage is partially egit in
Birocchi, Causa e categoria generale del contratto 143, n. 17.

See also BirocchiCausa e categoria generale del contrato 176-177: ‘Si puo parlare di una dialettica tra
causa proxima(individuata nelius) e causa remotaindividuata nella volonta delle parti), in cuirpetutta
I'enfasi & posta sulla prima: il contratto - inteslmettivamente come effetti che si producono alé hon tanto
perché le parti I'hanno voluto (questo & solo #qupposto), quanto perché I'ordinamento cosi haosdts.’
Birocchi also discusses similar tendencies to thice the approbation of State power into contraot in
Hugues Doneau and Giulio Pace; €zgisa e categoria generale del contrapo137-202.

470 \ultejus, Jurisprudentia Romanalib. 1, cap. 30, p. 168: ‘Conventio quae causaeh, contractus dicitur,
unde contractum definio quod sit conventio cum aa@ausa autem negocium est, quod cum a jure probat
sit, facit ut obligatio ex contractu sit, et ex t@gtu actio.’
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intervention of an institution, namely the Stateéhich has the monopoly over civil law to
decide what facts are of normative value by gragnt@usato it. At the same time, this new
doctrine of causa instantiates the separation of the individual @ahd community, or,
alternatively, of the private and the puBfic This sounds very modern. Not surprisingly,
Vultejus was familiar with the thought of Frenchigils such as Jean Bodin and Hugues
Doneau. Incidentally, he had been a student of Boreg Heidelberg somewhere between
1571 and 15742 eventually publishing higurisprudentia Romanan 1590, at about the
same moment Doneau’€ommentaria iuris civilisappeareti®> In Doneau, the same
dichotomy is present between the factual consenh®fparties and its endorsement by the
civil law as a necessary condition for its enfotubig *"*

It is precisely in the work of Hugues Doneau, better still, in the Aristotelian
interpretation of Doneau by Oskar Hilliger, thatut@nt Waelkens perceives the problems of
the modern notion otausd’®. As we have mentioned in the section on the classici
convulsions in 16th century law, the humanist psrisnostly protestants, could not identify
with the canon law tradition. They scornfully rejd the canonists as servants of ‘papal law’.
What they wanted was to restore the pristine Romaan of contract. What is distinctly
modern about this return to Roman law is the rednatf the plurality of normative sources -
typical of the medieval period - to the State-bakckevil law as the only source of legal
validity. In a fairly conservative manner, Doneapeats D. 2,14,7,4, stating that no action
lies for a pact unless there ¢gausa However, he unwittingly implements the ideas lué t
canonists by interpreting pact as any agreeffiemow let us combine this with the insight,
revealed by Birocchi, thatausain Doneau is to be understood as the approval &ystate.
Then perhaps one could argue that in Doneausacomes close to the function it seems to
have in, for instance, art. 1131 of the Frenchl@wade.

The early modern theologians did not think alohg lines of Vultejus or Doneau.
They still lived in the late medieval universe wiseveral competing legal orders co-existed.

4" See |. BirocchiCausa e definizione del contratto nella dottrind @mquecentpin: L. Vacca (ed.), Causa e
contratto nella prospettiva storico-comparatistitaCongresso Internazionale ARISTEC, Palermo, @it&yno
1995, Torino 1997, p. 212: ‘Quellistanza & dungug, contempo, un’istanza di liberazione dell'indivo, che
rientra in primo luogo nel processo di separazidal€individuo dalla comunita o, il che € lo stesslel privato
dal pubblico; e, como € noto, & allora che comiraglaacquistare autonomia lo studio e l'insegnameiaio
diritto pubblico.’

472 See A. MazzacandéJmanesimo e sistematiche giuridiche in Germania &ite del Cinquecento, equita e
giurisprudenza nelle opere di Herman Vultgejasnali di Storia del Diritto, 12-13 (1968-1969),257-319.

473 The Commentaria iuris civilissuccessively appeared in 1589 (books 1-5), 1580k 6-11) and 1595-1596
(books 12-28); cf. Birocchizausa e categoria generale del contragpo179, n. 132.

474 Cf. DoneauCommentaria iuris civilislib. 12, cap. 6: ‘Duorum pluriumve consensus @t,hut unus alteri
quid det aut faciat, jure ad eam rem et praestatibicomprobatus.” Compare BirocclBausa e categoria
generale del contrattop. 186-187: ‘Come a piu riprese ribadiva il gstai ugonotto, Approbatio significava
che l'accordo teso a stabilire una obbligazionalalie o fare raggiungeva il suo fine solo a certedzoni
previste dall'ordinamento. Salvo ritornare su qoeptinto centrale della dottrina di Doneau, si puce d
comungue che concretamente esso svolgesse le fuchie nella concezione di Vultejus erano assegaléde
causa’

47> WaelkensDe oorsprong van de causaliteit bij contractuelebiretenissenin: B. Dauwe e.a. (eds.), Liber
Amicorum Ludovic De Gryse, Brussel 2010, p. 676-679

47®\WaelkensDe oorsprong van de causalitgt. 678.
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This is one of the reasons why their thought isroftonsidered as ‘early modern’ and not as
‘modern™’”. Moreover, when taking a closer look at the eardern scholastic writings, one
has to admit that, in faatausais not the subject of autonomous discussionsaeir theatises
in the first place. We may not have to infer fromstthat the concept @ausadid not play
any role for them. At first sight, their notion cdiusawas chiefly related to their consensualist
doctrine of contract, a lack @fausaindicating mistake and, hence, the absence obangr
for the contract to exist because of lack of cohd@istinctions such as betweeausa finalis
and causa impulsivaor betweencausa proximaand causa remotado not appear to be
fundamental concepts in their thinking on contra¢tss should not come as a surprise. As
we have seen, the context in which these pairenéapts were created by Azo and Vultejus,
respectively, radically differ from the contextirich the scholastics dealt with contract law.

Interestingly, while scholars such as Vultejus weaghaping the debate causaand
contract, adapting it to a new type of society,sLdé Molina was writing his voluminous
treatiseDe iustitia et iure published, partially posthumously, between 1588 &609. Its
second volume was entirely dedicated to contragt Even more curiously, at the outset of
his discussion on the bindingness of agreementsfidehim making a unique effort to
explain the meaning of the doctrines a#usain the civilian tradition and the canon law
tradition, respectively. The scope of his exposii®to clarify the meaning alausa He does
not mean to be original. Yet his synthesis of babnmative traditions brilliantly highlights
that he as well as other moral theologians of @réyenodern period fully realized that the
meaning ofcausawithin the system of canon law was fundamentalffedent from the role
causaplays in the civilian tradition. It also gives as exceptional insight into the moral
theologians’ perception of the meaningaausain normative traditions other than natural
law.

Addressing the question of the enforceability aidminate contracts in the civilian
tradition, Molina cites paragrag@ed cum nulldD. 2,14,7,4). In other words, if theredausa
to the bare agreement or innominate contract, thergeneral rule that bare agreements are
not actionable as a matter of civil law does ngilapMolina’s phrasing is more precise and
is worthwhile mentioniny®

An exception lies [against an action to enforcéremominate contract] unless an afacfum
intervenes or a causeausy that lies in the nature of things and on accoointvhich
something is owed beyond the agreement, or unlessetbare agreements are added and
sticked directly, not after a certain time, to animate contract or to a contract in which an act
or cause intervenes.

477 Compare M. MeccarelliEin Rechtsformat fiir die Moderne, Lex und lurisdicin der spanischen
Spatscholastikin: C. Strohm-H. de Wall (eds.), Konfessionalitétd Jurisprudenz in der frihen Neuzeit,
[Historische Forschungen, 89], Berlin 2009, p. 233-

478 Molina, De iustitia et iure tom. 2 De contractibuf tract. 2, disp. 255, col. 13, num. 1: ‘Excipinisi vel
interveniat factum seu causa posita in rerum natseguam, ultra conventionem, sit iam aliquid deii vel
nisi eiusmodi pacta in continenti et non ex intdovaohaereant et coniungantur cum contractu aliguminato,
aut cum contractu in quo intervenit factum seu adus
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Molina illustrates what he means by this througl following exampl&®. Let us
assume that we agree that | exchange twenty sloegptr one ox. This is a bare agreement
or an innominate contract, since this type of ergeahas not received a particular name in
Roman law. Therefore, westimentunis needed to make this agreement enforceable. One
possibility is to use solemn verbs so as to tuis #greement into atipulatio. Another
possibility, though, is that | give you the twerdgfieep. Through this act of conveyance
(traditio), or, put differently, through this objective gcausa posita in rerum natuyal have
an action in court to claim the ox or to claim cangation. The foundation of this action lies
beyond the agreement itself. The action is calle@ciio praescriptis verbi®r anactio in
factum Because of my preceding act, it becomes now plesfor me to demand in court
either that your promise be enforced or that | gydtll compensation. Alternatively, | can
urge you to give back what | gave you througtoadictio causa data causa non secutas
up to me to decide whether | want to use ratheattie or thecondictia

The disjunction offactum and causamight require some historical explanafih
Originally, the Romans would only consider an inmuae contract in which the first
performance was @atio as a bare agreement that could be enforced hyewviftthe preceding
caus&®.. This is notably the case in the innominate catsrdo ut desanddo ut facias
However, the glossators held that the same regimst mpply to the two other types of
innominate contracts, involving factumas the first act, namelfacio ut desandfacio ut
faciag®>. Consequentlycausa in the Roman sense of a preceding act that makes a
innominate contract enforceable beyond the agreeitsstf consisted of either datio or a
factum The Accursian gloss clearly indicates tfiisProbably Molina wanted to separate the
original Roman meaning afausafrom the medieval extension of its meaning by gdime
expressiorfactum seu causahus implying thatausaoriginally coincided withdatio*®*

47 Molina, De iustitia et jure tom. 2 De contractibuf tract. 2, disp. 255, col. 14, num. 4: ‘Simili dw si
eodem nudo pacto de commutandis viginti ovibusymmo bove superveniret, non quidem stipulatio, saditio
ex altera parte, quia vel tu traderes alteri vigines, vel alter traderet tibi bovem, eo ipso pactllud maneret
vestitum ea traditione et causa, propter quama ydactum, is qui nondum ex sua parte contractunteiitp
obligatus civiliter maneret ei, qui implevit, acoprde huic, qui implevit, conceditur actio, quameipraescriptis
verbis aut in factum vocant, qua, si alter tempgbito ex sua parte non impleat, cogere illum ppted ad
interesse, nempe ut, quod promisit, solvat, aubtyuna id solvisse sua intererat, vel ut condictio aetio ut sibi
restituat, quod accepit, tanquam datum ob causausacnon sequuta, optioque est penes eum qui iitypléev
agat, quo ex his duobus maluerit modis.’

80 For which we rely on the limpid considerationsAinGuzman BritoLa doctrina de Luis de Molina sobra la
causa contractual in; id., Actio, negocio, contrato y causa en ladicion del derecho Europeo e
Iberoamericano, Navarra 2005, p. 413-415 and p-423)

1D, 2,14,7,2.

*2D. 19,5,5,1.

“83 GlossaCausaad D. 2,14,7,2 irCorporis lustinianaei Digestum vetsed. Gothofredi), tom. 1, col. 261: ‘id
est datio vel factum quod vestiet pactum’; CompglessaCausaand glossdgitur ad D. 2,14,7,4 irCorporis
lustinianaei Digestum vetysd. Gothofredi), tom. 1, col. 262.

“84 On other occasions, though, he seems tocassaas a generic term, mentionifectumandtraditio as its
species. Therraditio seems to be tantamountdatio. Cf. Molina, De iustitia et iurg tom. 2 De contractibu}
tract. 2, disp. 255, col. 13, num. 3: ‘Ratio estpgjam contractus ille est innominatus, do ut @ssnulloque
capite transit in contractum nominatum et ex nepi#e intervenit traditio, factum, seu causa, undga
pactum, unus alteri teneretur, neque cohaeretntiremti cum aliquo alio contractu.’
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Having explained the civilian notion eausa Molina then goes on to elucidate the
meaning ofcausain the canon law tradition. His direct sourcesindpiration appear to be
Felinus Sandaeus and Diego de Covarruvias y Ledygasets out by recalling the motivation
behind the canon law enforcing naked p&ctsor the sake of reasoratio) and the salvation
of the soul ¢alus animarury canon law must conform to the dictates of thercof
conscience, where there is no doubt whatsoeverdiegathe natural obligation ensueing
from a bare agreement. Still, this principle isb@® qualified in two ways. First of all, the
enforceability of naked pacts is limited to thergieand to lay people living in territories
ruled by the Church. In other cases, laymen haventorce their claims indirectly through
evangelical denunciation. Secondly, tte&usaunderlying the naked agreement should be
expressed. Both qualifications can be ultimatedged back to Bald(f¥.

The expression of causea(ilsae expressiois a notorious requirement for the
actionability of bare agreements in the ecclesiaktiourts. It shifts the burden of proof to the
plaintiff if he wants to enforce the obligation tfe defendant despite there being no cause
expressed. Conversely, if the cause is expressed,the defendant can now only discharge
himself of his obligation by proving that he waduatly mistaken about the cause or that
there actually was no cause at all. The fundameataon why the expression adfusawas
deemed essential for an agreement to becomingnigra a matter of canon law, is because
the canonists modelled the canon law of contradherRomarstipulatic®’. As Covarruvias
explaing®®

As a matter of canon law, a pact does not have rimwoe than a stipulation as a matter of
civil law. Now a stipulation without cause does hatve an action in regard to its effect, as
can be derived from D. 44,4,2,3. Hence, neithesdoeaked pact.

8% Molina, De iustitia et jure tom. 2 De contractibu} tract. 2, disp. 257, col. 19, num. 2: ‘Cum emimpacto
nudo naturalis obligatio oriatur, hominesque insmantiae foro nudis pactis, ut ostensum est, seareantur,
utique ratio, animarumque salus ac bonum postutalbbieanonico iure ex pacto nudo actio concedergtuod
et factum est.’

486 Cf. supra.

8" Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 257, col. 20, num. 9: ‘Confirrhaoctores
citati, quando causa non est expressa, aut alinodesufficienter probatur, iure canonico non coneetionem
ex pacto nudo, qua reus pactum implere cogatumigaonon plus iure canonico conceditur actio expaado,

quam iure civil ex stipulatione concedatur. Sec iaivil ex stipulatione non conceditur actio, quamittens
stare cogatur promissis, nisi expressa fuerit pssimnis causa, sive ea fuerit donationis titulug siliqua alia,
ut patet . 2, par. firca, ff. de doli exceptioq@amvis enim de stipulatione et promissione suhg@oronstet, si
tamen causa talis promissionis non fuit expressi@sp, qui promisit, opponere ei, qui iudicio searontendit ut
stet promissis, dolo malo agere, eo quod adimpletasit causa, ob quam promisit. Dicet namqueyemigisse
dare illi centum tali die propter totidem, quae vmitab eo erat accepturus, neque accepit vel prayfigen

similem causam, quae non extitit, et tunc ad aotguertinebit probare, causam fuisse impletum angtonis

titulo ea promisisse. Eadem ergo ratione ex pagtio mon concedetur actio iure canonico, nisi dsaaonstet
ob quam aliquid fuit promissum.’

488 CovarruviasRelectio in cap. quamvis pactumart. 2, par. 5, num. 14, p. 274: ‘Nam pactune iGanonico
non habet maiorem vim, quam habeat stipulatio civ#i, sed stipulatio sine causa non habet actiompio ad
effectum, |. 2, par. circa, ff. de doli exceptio D= 44,4,2,3], igitur nec pactum nudum’. Whethez ttanonists
were reading the Roman text in its authentic sdrese, could be disputed on the grounds of Waelkeas,
cause supra n. 463.
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The shadow of the Romaitipulatiosometimes complicated matters, notably in regard
to the question whether a pact without expressadecahould be presumed to be a donation.
Felinus argued on the basis of |@ampanugD. 38,1,47) that since there was a presumption
of gift in stipulations without cause, the samespraption should lie in naked pacts as a
matter of canon laf°. Following Covarruvias, Molina rejected this argemh A presumption
of donation in a pact without expressed cause conlgd lie if, first, the promisee proved that
the promisor knew that there was no other causerfamising at the moment of concluding
the agreement. Also, a presumption of donationccbelif it was an established fact that the
promisee disposed of this knowledge, excluding tlarbmistake. Yet in principle, a pact
without cause must not be presumed to have agjifs@aus®”.

The fact that donation is not presumed as a cdoss not mean that thenimus
donandi or liberality cannot constitute a valicausa producing a remedy to enforce an
agreemerit’. This may be especially worthwhile noticing, giviliat contemporary courts in
the common law are reluctant to enforce gratuitonmsnises for want of consideration. As
Molina observes, donation is a title that grantéicgent causafor the donee to claim the gift
in court. If the deed of gift expressly mentionsttitle, then the contract is enforceable. By
the same token, if the donee convincingly proves liberality or compassion was the cause
behind the contract, then he can claim the gittaart. Moreover, this holds not only true in
the ecclesiastical courts, but also in the seadarts. For, allegedly, by virtue of la8i quis
argentum(C. 8,53,35), the naked pact to make a gift waset into apactum legitimum
which is enforceable in codft.

Last, Molina addresses the question to what extentconcept otausain the civil
law tradition and the requirement ohusain the canon law are the same or differ. He
expressly makes an attempt at elucidating a painich, to say the least, has been treated by

89 Felinus,Commentaria in quinque libros Decretaliyool. 1404, num. 15. It is not entirely clear, ugh, how
Felinus could have inferred this conclusion fromv l@ampanuscf. Infortiatum seu pandectarum iuris civilis

in: Corpus lustinianeun{ed. Godofredi), tom2, col. 1929: ‘Campanus scribit, non debere praetopati
donum, munus, operas, imponi ei qui ex fideicommisaisa manumittatur. Sed si cum sciret posse se id
recusare, obligari se passus sit, non inhibendamaopm petitionem, quia donasse videtur.’

499 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 257, col. 20, num. 5: ‘Quod sisgjita
obijciat, qui absque causae expressione prondttibare voluisse praesumitur, iuxta |. Campanugjdfoperis
libertorum, quando ergo in scriptura continetur itleh, neque expressa est causa, praesumendumisss fu
donationem, isque qui promisit, cogendus est selverisi ipse contrarium probet. Dicendum est, id
intelligendum esse, quando constat, aut sufficiept®batur, eum, qui promisit, habuisse scientianomd
promittebat, nullam aliam subesse causam, ex qomifieret, ut ex verbis eiusdem legis constat; tenim
donasse praesumitur. Si tamen constet, promitteteniidisse aliquam subesse causam, quae nonaetat,
simus in dubio an forte ductus causa aliqua, queesaberat, vel quae non est sortita effectum, gignunc
non tam vehementer praesumitur donare voluissmgatur stare pacto nudo.’

“91 This point has rightly been stressed by James I&grevho emphasizes that the late scholastic thoagh
contract as ‘either acts of commutative justiceacts of liberality’; cf. GordleyThe philosophical origins of
modern contract doctringp. 73. When speaking of the Jesuit moral thealogjisuch as Molina, Lessius and
Oriate, it could perhaps be slightly more precisgapthat they conceived of thausaof a contract to be either
onerous or gratuitous, while considering the rigirtd obligations ensuing from contract to be gosédrhby the
virtue of commutative justice.

492 Along with the so-calleghacta praetoria thepacta legitimawere recognized as exceptions to D. 2,14,7,4. On
these agreements, which were privileged by thetpraer the law, see Deroussihlistoire du droit des
obligations p. 128-130.
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others in inferior manner:i¢n ut oportet loquant)f®>. He concludes that the difference of
the understanding afausaby the canonists and the civilians is ht{geMolina also explains
A95,

why

The latter [civil law] speaks of @ausawhich has been performed, therefore vesting tloé pa
and not leaving it within the limits of a naked pathe former [canon law] speaks otausa
which is expressed in the pact itself, or provemfrelsewhere, or confessed by the defendant,
regardless of whether or not it has been performed.

This fundamental insight is illustrated by ourulesheologian in the following way.
Let us assume that Peter concludes an agreeménf@lin to lend John a hundred guilders.
From the perspective of canon law, John will beedbl enforce this agreement even though
nothing else has happened subsequent to the agreérhe reason John gets hidio is that
a money-loanrgutuun) includes an onerouse cause, since John will tauender the money
when due. As a matter of civil law, however, theeggnent is not actionable, since as long as
neither of the parties has performed, there iscaosato the agreement in the sense of
D. 2,14,7,4. It is only subsequent ¢ausain the sense of the performance of one of the
obligations, that the agreement becomes enforceali@vor of the party who has already
performed. From the civilian perspective, ttaisais not intrinsic to the pact but an external
cloth which vests the bare agreement.

In a similar vein, Covarruvias had insisted alnegeneration before that the civil law
and the canon law understandingcatisashould not be confounded :

It is beyond doubt that there is a big differeneeneen the law of the Pope and the civil law.
For, as a matter of civil law, a pact which is natiyn naked gets support frocausaonly
when the effect of thatausahas already taken place and not simply by ttzatsabeing
attached to it. Hence, the naked pact is suppdyettie effect of theausaas is indicated in
law lurisgentium.

9% Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 257, col. 22, num. 11: ‘In haactina
doctores omnes Hispani videntur convenire, (...) tamguidam ex eis [sc. Antonius Gomezius et Antonio
Padilla] et nonnulli alii non ut oportet loquantmon attendentes ad varias illas acceptiones cqem#e ante
explicatas.” ComparBe iustitia et iuretom. 2 De contractibuy disp. 257, col. 22, num. 1 fine

9% Molina, De iustitia et iure tom. 2 Pe contractibu} tract. 2, disp. 257, col. 21, num. 10: ‘llludgh@mo
circa hanc secundam partem huius disputationigtestrvandum, latissimum esse discrimen inter ividecet
ius canonicum, dum dicimus iure civili non concedtionem ex pacto nudo, si tamen vestiatur sup&uven
causae dari eodem civili iure actionem, ut disfb 85tensum est; et dum hac disputatione dicimusx ytacto
nudo actio iure canonico concedatur, qua adversatare pacto nudo compellatur, necessariam essaea
expressionem aut probationem.’

9% Molina, De iustitia et iure tom. 2 De contractibuy tract. 2, disp. 257, col. 21, num. 10: ‘lllicmgue sermo
est de causa exequutioni mandata, quae proindarpaaistit, neque illud relinquit intra limites paotudi. Hic
vero sermo est de causa expressa in ipso pact@liande probata, vel quam reus confiteatur, sile il
exequutioni sit mandata, sive non. Verbi gratisReirus paciscatur cum loanne, se illi daturum matentum,
neque illa tradiderit, cum mutuum includat causar@rosam, nempe ut loannes totidem postea restiteiatire
canonico concedetur loanni actio adversus Petrtiifiaumutuo det. De iure vero civili actio ei deyabitur, eo
quod illud sit pactum nudum, ex neutraque partéafad ulla traditio seu adimpletio; quae adimglatausae,
pactum nudum vestiens appellatur.’
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To summarize, the sixteenth century withessedowigg awareness thaausais an
essential element for the actionability of contsact both the civil and the canon law
tradition, albeit in radically different ways. Mareer, at the very moment that jurists and
theologians claimed to have found the true meaofrigusain theius communéradition, the
concept itself may have started to play a differetd. In the work of Herman Vultejusausa
seems to be used as a device to introduce theésSamieroval into the law of contract. Also,
the discrepancy between civil and canon law haciagply been superseded in practice in a
number of countries, particularly in Spain. Last bat least, even though he came up with a
brilliant synthesis of the canonical and civiliawusces, Molina himself was actually
proposing an even more interesting, natural lavoaetof the whole story. It is precisely to
these emerging perspectives on the bindingnesarefdgreements that we will now turn our
attention.

3.2.3 A new world: the victory of consensualism

After this brief tour d’horizon of the attempts the medieval civilians to adapt Roman law to
their own societies and of the canonists’ efforptomote the bindingness of agreements on
the basis of simple moral principles, it is prolyaldifficult to prevent readers from
sympathizing with Molina’s call for harmonizationdhsimplificatiorf®

All those subtle rather than useful concoctionsemed and introduced as a matter of civil
law by pagans about naked agreements and vesteenagnts, innominate contracts and
nominate contracts, should be abolishedab(eri deberent..

More precisely, what Molina urges lawmakers to sldaa follow the example of the
Kings of Castile and accommodate statute law to ¢haon law, or, better still, to
accommodate civil and ecclesiastical jurisdictioriite court of conscience. As he goes on to
say, the contrived arguments of the civilians stidng abolisheti”,

...as has occurred, in conformity with the canon lalmost completely in the Kingdom of
Castile; and the external court should be brought line with the court of conscience
(exterius forum conscientiae foro aequari deberet

9% Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 258, col. 25, num. 9: ‘Quin ometiam,
quae de pacto nudo et vestito, et contractibusnimmatis et nominatis, subtiliter potius quam wilitde iure
civili ab ethnicis hominibus inventa atque introtiusunt, aboleri deberent...’

Given this call by Molina to radically depart frotime civil tradition, Guzman Brito criticizes Birdaicfor his
interpretation that Molina did not feel dissatisffiey the doctrine ofestimenta pactoruncf. Guzman Britola
doctrina de Luis de Molina sobra la causa contrattp. 434, n. 86.

97 Molina, De iustitia et iurg tom. 2 De contractibu} tract. 2, disp. 258, col. 25, num. 9 (continomtof
sentence in previous footnote): ‘... ut in Regno Ellest, I. illa 3 citata, aut omnino aut magna extga
consentanee ad ius canonicum factum est, extegusgum conscientiae forum aequari deberet.’
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In Molina’s view, harmonizing positive law with thiaw of nature would help
political society to achieve its ambition of mainiag peace. As has been pointed out before,
the traditional argument to explain Roman law’susal to enforce naked agreements in
D. 2,14,7,4 was that the courts would otherwise oerextended. Molina reverses this
argument: the principle that all agreements ardibgmwill promote rather than disturb civil
peacé® He even urges the Pope to intervene and abrdigateivil laws that are contrary to
canon law, because these civil laws promote sinstiifeé, not in the least because they are so
complex.

So, if the court of conscience was considered ¢othe ultimate standard for
advocating the bindingness of all bare agreementisel temporal courts, what did the natural
law tradition really say about the consensualisinftations of contractual obligation?
Moreover, to what extent were the natural law pplec of the universal bindingness of
agreements, the canon law of contract and statwteirhbricated in the Castilian law of
contract in the early modern period ? To what extid the civil jurisdictions in practice
already adhere to the consensualist principle tfraband canon law ? The following section
proposes to successively answer these questions.

3.2.3.1 Natural law

Not wholly without reason, introductory textbookslegal history often share a tendency to
associate ‘natural law’ primarily with a numbereshinent philosopher-jurists whose activity
lies roughly in the seventeenth and eighteenthucest such as Hugo Grotius (1583-1645),
Jean Domat (1625-1696), Samuel von Pufendorf (1&3), Christian Wolff (1679-1754),
Francis Hutcheson (1694-1746), Robert-Joseph Roth&®9-1772), and Emerich de Vattel
(1714-1767)%. Another proposition frequently expressed in,df putside the textbooks by
way of oral exposition, is the proposition thatsbenatural law doctrines were largely the
products of admirable intellectual lucubration, geite disconnected from the law in action.
The farther we move away from the written textboaksl the closer we come to the oral
traditions of academic knowledge, the more frequoatiomes the credo that natural law is a
beautiful system of ideal norms which, unfortungtée jurist can no longer truly believe in.
Whatever the intrinsic merit of these widespreathiops, they do not help us much
further in trying to understand the early moderhatastics and their contribution to contract
law. In order to come to grips with the expositi@mscontract law of Molina and his fellow
moral theologians, awareness of the thoroughly atikirc character of European legal
cultures until at least the seventeenth centurynse® be, once again, material. Although
frequently bracketed out from legal historical deinghip, the court of conscience as a truly

9% Molina, De iustitia et iure tom. 2 De contractibuy tract. 2, disp. 258, col. 25, num. 9: ‘Nec dabita
ratione minuerentur potius, quam augerentur litesninesque liberarentur a difficili admodum haruenum
praescrutatione, prout hactenus sparsim atquedtevalre civili traditae sunt.’

9 This is not to deny, of course, that very profowaml balanced histories of natural law exist. Foe@ent
example, see M. Scattol®as Naturrecht vor dem Naturrecht, Zur Geschiches dius naturae’ im 16.
Jahrhundert [Frihe Neuzeit, 52], Tibingen 1999.
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juridical notion has played a vital role in the gimg of legal doctrine throughout the Middle
Ages and the early modern period, only to gradusthyp making sense with the natural
lawyers of the seventeenth and eighteenth centiReferences to natural law and conscience
are still rife in jurists such as Pothier, butstriot clear whether they could still function as
more than a theoretical and moral frame of refezdaclaw’ properly called so.

Natural law was principally understood as the that applies to man as man. This
law has not as its chief aim to regulate man’s telhaas a member of a particular civil or
religious community, but as a man in his naked @mrd before the ultimate judge of his
existence, God. Naturally, this approach to natlaal gained increasing currency with the
discovery of the Americas. It was considered tls& te# the moral theologian to anticipate the
Last Judgment in the afterlife for all men, pagactuded, by reasoning wittecta ratiowhat
the law applying to man as man was and what it tieaconcrete circumstances of life. This
was far from being a mere intellectual enterprisdrying to figure out the dictates of natural
law, and by designing the sacrament of penitence &surt of conscience, the Church
essentially helped people to prepare for the ddyast Judgment’. Through its power of the
keys, the Catholic Church claimed the power to mdé&eisions in conscience that would
affect Last Judgment.

The imminent reality of the Last Judgment is obgidtom even the most superficial
of historical tourist trips through any Europeaty.cit requires a belief in the soul and the
afterlife, though, which, for better or for worgells on deaf ears in the majority of European
countries today. Still, Lessius’ juridical treatife iustitia et iure to cite but a famous
example, does not make any sense without referentés equally successful treati€n
divine providence and the immortality of the sdlle providentia numinis et animi
immortalitatd®®’. This needs to be stressed, here, since natwvadppears to have been the
fundamental motor behind the drive towards conti@ctonsensualism and a general law of
contract. This is not exactly the same ‘natural’ latwough, that was adhered to by some of
the intellectual coryphaei mentioned at the outsfethis section. Yet without taking the
literature for confessors, i.e. the judges in thertof conscience whose task it is to enforce
natural law, seriously, it is impossible to getemse of why the development of contractual
consensualism could have arisen in the first pl&een the predominance of the soul over
the body and the spiritual over the temporal, ethencivilians could not escape regarding
natural law and the court of conscience as bendksriar their own juridical thought.

As a tribunal where natural law is enforced, thartef conscience is a jurisdiction
parallel to the ecclesiastical and the civil couf®r centuries, it allowed its secular
counterparts to look at themselves in a migwb specie aeternitatist permitted jurists and
theologians to go straight to the essence of thamgkleave historical contingencies as well as
practical considerations aside. Hence, the coucbakcience is the court of equity and truth.

% For more details on the ‘court of conscience’, lsigler, chapter 2.

%91 A work considered of such importance that it wesnetranslated into Chinese by Martino Martini €1514-
1661).
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As Juan de Valero remark§ ‘the sophistication and subtleties of law are atawed in the
court of conscience, nor are they a matter of cong®r a source of excuse.’ Ideally, equity
(aequita$ as the basic principle of judgment in the codrtanscience is enforced in space
and time through evangelical denunciation befoeedbclesiastical courts - the bishop being
for Catholics what the praetor was for the Romémsyit, the guarantor of equity.

Interestingly, for his definition of the court obrascience, Valero expressly relies on
jurists usually not remembered for their familantith the moral theological tradition, such
as Pieter Peck (1529-1589) and Francisco Vivio 21B316). Peck argued in true
Aristotelian-Thomistic fashion that just laws webinding in the court of conscience,
admitting, at the same time, that the subtleties thie rigidness of laws could not apply in
that cout®® In his overview of the practical decisions issiigdthe Royal Court of Naples,
Vivio showed himself thoroughly familiar with thectlastic teachings on mistake and
deceit, citing all of the famous scholastic the@og and canonists by name, ranging from
Adrian of Utrecht over Domingo de Soto to DiegoCGlevarruvias y Leyva. He defined the
court of conscience as the court of the good aacettuitable®. It was oriented towards the
salvation of the soul and regarded truth and jastican absolute sense. The rigor and the
subtlety of the laws could play no role in consceenBoth Peck and Vivio expressly
borrowed from the following passage in Baldus fbeit description of the court of
conscienc&™

The court of conscience is the court of the goattitae equitable taken together. It is the court
of truth and not of fiction, for when the equitalidefound in opposition and contradictory to

the good, then divine justice embraces the eqaitedther than that which is called good by
the civil law. This is obvious from the beginninfjtbe first title of the DigesOn justice and

%2 valero, Differentiae s.v. ludicium, diff. 3, p. 209, num. 1 and 3: ‘Apices et sukdiles iuris in foro
conscientiae non admittuntur nec curantur nequasax. (...) Et hinc in institutum fuit et adinventuribunal
praetorium pro aequitate servanda instar cuiusr iftatholicos habetur ille recursus ad episcopos per
denunciationem evangelicam.’

°%3 pieter PeckTractatus de amortizatione bonorum a principe imgreda, cap. 7 &n clerus tuta conscientia
legem amortizationis fraudare pogsiin: Opera omnia Antverpiae 1679, p. 445-446: ‘Propositae quaaiio
decisio ex iustitia vel iniustitia constitutioniguia necessitas petendae amortizationis indicitia, dependet.
Nam si iniusta sit constitutio, conscientias hunsanan obstringit, ut nec aliae quaecumque legease el
pietatem laedunt, vel a non habente potestaters fegéndae, latae sunt. (...) Sin autem iusta diggitima,
nihil dubium, quin etiam conscientias nostras alli§y..). Licet in foro conscientiae summi ac rigjigiis apices
remitti solent. (...) Si conscientia ligat, quem matligat (...) natura porro eos ligat quos propriogsensus
ligat (...), quae temeritas est, libertatem fraudandgis illis permittere qui a tot annis in legeomsenserunt.’

*% Francisco VivioDecisiones regni Neapolitan¥/enetiis 1592, lib. 1, decis. 160, num. 10-11229: ‘Et tanto
libentius concurro cum opinione ista communi, qoamiod ubi agitur de salute animae, non attenduapiges
iuris (...), et ulterius concludit Baldus multum ededer (...) quod apices iuris in foro conscientiaa agcusant.
Et sic subtilitas seu subtilizatio in materia rgsmrum et similium, penitus et omnino vitanda estmn in illis

non veniat aliter de apicibus iuris disputandum (Fgrum enim conscientiae, secundum Baldum (...jéestn

boni et aequi coniuncti, quae perfecta iustitiaungy Ideo vocari debet tribunal veritatis nontionis (...).’

%% Baldus de UbaldisCommentaria in septimum, octavum, nonum, decimuomeéecimum Codicis libros
Lugduni 1585, ad C. 7, 59, 1, num. 3, f. 99v: ‘Foanim conscientiae est forus boni et aequi cotimnet est
tribunal veritatis et non fictionis, nam quando @@&m bono opponitur contradictione, divina iustifiatius

amplectitur aequum quam id quod ius civile vocailbn, ut ff. de iustitia et iure, I. 1 in principePecta enim
iustitia requirit haec duo simul, ut ibi patet.’
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right, where it is stated that perfect justice requibegh the good and the equitable
simultaneously.

A major consequence of the irrelevance of the stib of Roman law in conscience
is that the provisions regarding t@pulatio in the Digest, Code and Institutes are of no
importance to the moral theologians. ‘What thesjisrilaid down regarding stipulations is of
no concern in the court of conscience,” Valero ak®%, ‘because all that matters as a
matter of conscience is consent between the paiteassensus paciscentiyimnd natural
obligation @aturalis obligatig.’ In other words, the viewub specie conscientiadlowed the
Western legal tradition to depart from the cladsiemacy and radically re-think the
foundations of contract law. From the point of vielvconscience, the ultimate point of
reference for measuring contractual obligation igual consent between the parties, not the
solemn wording of promises.

The fact that they were not constrained by the &oihegal tradition did not entirely
prevent the keepers of the court of conscience frmaning about what theCorpus
lustinianeumsaid. After all, there was a certain mutual un@eding among civilians,
canonists and theologians that each had its owiimclig/et legitimate role to play in society.
As mentioned before, Covarruvias’ view that cia neither actively promotes nor actively
resists bare agreemenpa¢to nudo lex civilis nec adsistit nec res)stibuld be repeated time
and again by the moral theologialfsBy the same token, much emphasis was laid ofatie
that D. 2,14,7,4 still recognized that, on accafrtheius gentiumanexceptiofollowed from
a naked agreement. Thas excipiendiwas generally taken to mean that the Romans
recognized that a natural obligatiasb(igatio naturali ensued from a bare agreement. This
could easily be inferred from the Accursian gloskjch held that obligations ensuing from
ius gentiumwere tantamount to natural obligatidtis The Accursian gloss went even as far
as expressly stating that a natural obligation esgtom a naked pa8t. The medieval jurists
would not cease to repeat tHfs

% valero, Differentiae s.v. contractus diff. 5, p. 70: ‘Decreta a iurisconsultis circéipslationes in foro
conscientiae non curantur. Quia in eo solum attandbnsensus paciscentium et naturalis obligdtet nulla
intervenerit solemnitas et interrogatio ultra pattoudum.’

Y7 CovarruviasRelectio in cap. quamvis pactupart. 2, par. 5, num. 10, p. 273.

% See gloss®bligationesad D. 1,1,5 irCorporis lustinianaei Digestum vet(ad. Gothofredi), tom. 1, col. 58:
‘Item quaero de qua obligatione dicit hic, quod @stiure gentium, cum duae tantum sunt obligatioses
civilis et naturalis. De civili non. Item de natliraon videtur. Sed dic de naturali, quia obligatiois gentium
dicitur naturalis et e converso.’

% See gloss#s naturaad D. 50,17,84 itCorporis lustinianaei Digestum novufed. Gothofredi), tom. 3, col.
1894: ‘Naturaliter autem quis tenetur de iure genthudo pacto.’

*10E g. BaldusCommentaria in quartum et quintum Codicis librad C. 4, 32, 16, num. 18, f. 107v: ‘(...) quia
licet de iure civili non oriatur civilis obligatipropter defectum solemnitatis et contractus, tadeeiure gentium
oritur naturalis, ut ff. de pactis, |. iurisgentiupar. igitur nuda.’

See also Volantd| sistema contrattuale del diritto comune classipo150-156 on the glossators’ discussion of
the result of pactum de non petendahich naturally binds the creditor not to claimyemore the debt owed to
him on the basis of a preceding contract, and @essivepactum de petenddhrough which this natural
obligation following from thgpactum de non petend®removed again.
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Proof for the claim that bare agreements prodwataral obligation was found in the
consequences that Roman law attached to naked @amtsas a matter of civil 1aW. The
most obvious juridical effect in the civil courttise exceptiomentioned in paragragbed cum
nulla, of course, but other consequences were recognizadexample, the right for the
creditor of a naked pact to hold back what he haghdy received from the debtor or to retain
what had been given to him by the debtor as a plddg retinend). In any case, the debtor
could no longer claim back what he had already .pAido, the right for a creditor to
compensateifs compensanglhis own debt with the outstanding debt owed ta by virtue
of the naked patt. Last but not least, even though the debtor hifngas only bound as a
matter of natural law, his guarantofidéiussoj was bound on account of civil law
(D. 46,1,16,3).

The insight that bare agreements produce natushyadion was crucial for the
argument that naked pacts are enforceable in thet @b conscience, and, hence, in the
ecclesiastical court. As Valero put'it

The reason why in the ecclesiastical court a ngleat produces an obligation efficacious
enough for bringing an action is related by FomgniGarcia (...), namely that a natural
obligation arises out of a naked pact. Whenever amubound as a matter of natural law
(obligatus naturalitey, you are bound in the court of conscience andycéein the
ecclesiastical court, at least by way of denunmmti

That Valero expressly relied on Fortunius Garciatfiis syllogism is no coincidence.
Fortunius was a constant and major source of iaspir for theologians and jurists on the
Iberian peninsula in the early modern period. Wisatmore, he did pioneering work in
transforming the civilian tradition of thinking abiocontracts from within by arguing that
pacts could be enforced even as a matter of cam.|Granted, Fortunius was very

*1 For a quick overview of the effects of naked pactthe secular court which were thought to beofelhg
from the natural obligation inherent in bare agreets, see Molind)e iustitia et iure tom. 2 De contractibujy
tract. 2, disp. 257, cols. 18-19, num. 1: ‘Quamexsnudis pactis concedere noluerit civilem obligaém et
actionem (paucis quibusdam pactis exceptis, uutli®b5 ostensum est) nihilominus vim suam, quaamd® in
solo naturali ac gentium iure ad naturaliter oblidam habebant, ab eis non abstulit, quin potiuspter illam,
varios ex illis effectus introduxit. Nempe, ut isi @x pacto nudo aliquid debebatur, quamvis exigkre in foro
exteriori non posset, posset tamen id sibi senlatwso in eodem exteriori fori retinere, neque poss®i illud
reddere. Item ut, si ipse eidem aliquid deberesspbfacere compensationem in eo, quod sibi e paaio
creditor debebat, neque in exterior foro compedisget plus solver, quam incrementum. Praetereter@tin
idem recedit) posset excipere adversus exigentem sibi ex pacto nudo tantum vel tantum, debituh au
remissum, neque teneri id solvere. (...) Item propteligationem ex pacto nudo remanentem, quamvis non
detur civilis action adversus ita paciscentem, démen adversus fideiussorem, si fideiussor plie tmcti
impletione est datus, retinerique eadem rationegbopignus, si pro nudo pacto implendo sit datug.’(...
Compare Lessiufe iustitia et iurelib. 2, cap. 17, dub. 4, p. 198, num. 23.

*12| essius only recognized this effect in the cofitanscience.

*13 valero, Differentiae s.v.obligatio, diff. 10, p. 300, num. 2: ‘Rationem autem quardairo canonico ex nudo
pacto oriatur obligatio efficax ad agendum, trdgittunius Garcia d.c. 1, col. 5 et in I. 1 col.trel. legitima,
num. 14, ff. de pact., scilicet quia ex dicto paotiur obligatio naturalis. At ubi quis est obliga naturaliter,
est obligatus in foro conscientiae et consequentéro canonico, saltem per viam denuciationisgatent dd.

In c. novit.’
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circumspect in making his argument. He did not fomvard his conclusion straight away.
Yet, led by a deep desire to find out the truth @aadknow what true justice is like
(investigandi ac iustitiae cognoscendae dulcedinptusy, he dared question and doubt
conventional wisdot*. As occasionally happens when people are driversumh lofty
feelings, the outcome of his systematic doubt waldng. His conclusion that naked pacts
are actionable as a matter of civil law would hatenned generations of civilians and
canonists™.

In fact, Fortunius Garcia’s is a wonderful illiegion of the natural law and the canon
law calling forth traditional jurisprudence to aliés course. Eventually, the civilian tradition
collapsed before the vigorous consensualist drivieerient in the theologians’ and the
canonists’ account of contractual obligation. Dazeh manuals for confessors used all over
Europe, and, eventually, all across the world, Kegghmering on the bindingness of bare
agreements in the court of conscience. For exangjevester Prierias - Dominican friar
famous not only for his dispute with Martin Lutheyt also for his extraordinarily successful
manual for confessors - considered not performibgra agreement to constitute a mortal sin,
at least in serious affairs, since pacts, howea&ed, produce an obligation in conscietie
Angelo Carletti de Chivasso, whose equally inflilntmanual for confessors was
ostentatiously burned by Martin Luther, propagateactly the same vigi¥.

The central role of consent in the natural lawditran, particularly as mirrorred in the
manuals for confessors, is closely intertwined viatih the theologians’ and the canonists’
notion ofcausa In the court of conscience, as in the ecclesalstiourts causaexpresses the
concern that, given the definition of contract astuml consent, there is true, motivated, and
reasonable consent on the part of the assentinggaNeedless to say, this is a notion of
causathat is far away from the Roman discussions on dhforceability of innominate
contracts on account of a previous juridical act. the theologians and the canonis@isa
intervenes at the level of the will of the parti€kis seems to have been so evident that there
was hardly any need of convoluted theories aboet rieaning ofcausa among the
theologians. In the writings of the early moderhdastics, there is no singtribitatio - the
standard format to raise a controversial or a mague - which deals witbtausa

*14 See Fortunius Garci&epetitio super cap. 1 de Pagtisum. 52, p. 1002-1003: ‘Septimo ex superioribus
inferri potest talis dubitatio, an de iure civik @audo pacto oriatur actio? At dices stultum eisiignarum tale
dubium, cum tam iureconsulti quam imperatores sa@pe dicant, ex tali pacto actionem non nasci §edl
etsi nunquam aliquis de hoc dubitaverit, quod egbitdverim, libidini non referas, non enim lascivizon
sequor | vulgum, sed investigandi ac iustitiae osgandae dulcedine captus.’

*15 Fortunius employed all rhetorical strategies tovioce his audience; cRepetitio super cap. 1 de Pagtis
num. 60, p. 1007: ‘Responde, quod confirmari pactage civili non est contra leges civiles, quiatpaerant
praeter eas, utin d. |. stipulatio, § alteri. Usileonfirmas id, quod numquam infirmasti, non tibntradicis.’

°16 See Sylvester PrieriaSumma Sylvestrind_ugduni 1520, part. 2, s.pactum num. 4, f. 192r: ‘Quarto
quaeritur , utrum ex sola promissione sive ex pgcis obligetur in conscientia? Et dico, quod sib peccato
mortali, in rebus scilicet alicuius importantiae.

*1” Angelo Carletti de Chivass8umma Angelica de casibus conscientiagduni 1512, s.\pactum num. 4, f.
267v: ‘Utrum ex nudo pacto sive ex sola promissibneno obligetur? Respondeo quod de iure canonido et
conscientia sic sub poena mortalis peccati.’
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Among the few instances in which the notioncatisais paused upon for reflection,
we find an interesting passage from B@mma Sylvestringtill, it basically deals with the
enforceability of agreements in the ecclesiasticalrts, for which, as is generally known, the
expression ofcausa is needed. In line with expectations, Sylvestepl@&rs that the
expression ofcausais needed, because otherwise the agreement isnpedsto rest on
mistake €rror)®>*® In that case, no natural obligation can be presumo ensue from the
agreement, without which even in conscience thdraoting parties are not bound. In the
event of mistake, there is no way to invoke a ratobligation, since nothing is as contrary to
consent as mistakai€¢ allegari non potest obligatio naturalis, cunmhihisit tam contrarium
consensui quam erririncidentally, the will to make someone a gift ofi pure liberality is a
sufficientcausafor creating an obligatory agreement.

Perhaps more unique, and certainly a bit more edébd, are a couple of paragraphs
devoted tocausaby the canonist Dr. Navarrus in the context of desinition of a promise
that binds on pain of mortal sin. He defines sugbr@mise as ‘every true, deliberate, and
voluntary promise, however naked, with a licit, ibfe and notable object, which cannot be
enervated by changed circumstaite®dr. Navarrus expounds @ausain clarifying the first
element of the definition, namely that a promiseuwti be true \{era). In other words, a
promise should not be fakécta), as when parties enter into an agreement witimbeihding
to bind themselvesafimo non obligandi Granted, such a false promise cannot constitute
mortal sin, but it does not create contractual gation. ‘A promise of which the principal
cause is not true,” Dr. Navarrus concludes, ‘is biotiding®?®. He also indicates, that the
causaneed not be expressed for there to be a conttasfiligation in the court of conscience
(nec refert quoad forum conscientiae utrum causaiegiur aut taceatuy, since conscience
does rely on the truth rather than on presumptidhss was part of the common opinion,
repeated time and again by theologians and juristsding Hugo Grotius.

Consequently, there is nothing mysterious aboutdbetrine ofcausaamong the
theologians and canonists. The simplicity of thetdoe explains why it need not be the
subject of lengthy expositions in the first plage. a caused thingcédusatun consisting of
mutual consent, an agreement simply cannot exisisffounded on vicious conséfit The

*18 Sylvester Prieriassumma Sylvestringart. 2, s.vpactum num. 3, f. 192r: ‘Tertio quaeritur, utrum ex nudo
pacto seu sola promissione obligetur homo iure @@ Et dico, quod sic (...) quando exprimitur cauga
promitto tibi decem, quia vendidisti mihi tale rewgl mutuo concessisti et huiusmodi, quia si sidum, sic
quod nulla causa sit adiecta, non obligat etiaranscientia, quia praesumitur quis per errorem [BiSBE, et
sic allegari non potest obligatio naturalis, cumilrgit tam contrarium consensui quam error.’

*19 Azpilcueta,Enchiridion sive manuale confessariorum et poetiem Antverpiae 1575, cap. 18, num. 6, p.
407: ‘Promissio autem quae obligat ad mortale ewmi vera, deliberata et voluntaria, etiam nudaliciae,
possibilis et notabilis, quam mutatio rerum statas enervavit.’

520 Azpilcueta, Enchiridion sive manuale confessariorum et poetigem cap. 18, num. 6, p. 407: ‘Ex quo
infertur, non obligare promissionem cuius causaqgipilis non est vera, si ei qui promisit non emaitmus se
obligandi absque ea, nec refert quoad forum conBSai utrum causa exprimatur aut taceatur. (...) Qui
expressionem causae requirunt, intelligitur in ferteriori, in quo absque ea, animus obligandi pi@@sumitur
(...), non autem in foro conscientae in quo solitadrstandum est.’

21 To a certain extent, one could say, then, thatrtieaning of the doctrine afausain early modern
scholasticism can be investigated in an indireatmea through studying their elaborate discussionthe vices
of the will.
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absence ofcausais tantamount to the absence of reasonable corsenht by defintion,
impedes the birth of an agreement. Where there sanse, there is no caused thiafgi (hon
est causa, ibi non est causafurif any, the remarks of early modern theologiansh as
Lessius oncausa are even more cursory. They rehearse the commamoopthat an
agreement lacksausalif it is founded on mistake. In the following, lsgs’ explanation is
quoted for why the canon law does not enforce agesés unlessausais expressed™

Since it has been founded for the sake of the salvaf souls, the canon law observes the
obligation in conscience and orders that it belladj unless it presumes mistake or fraud.
Therefore, the canon law does not grant an acti@ntorce the promise if the reason why the
promise was madecdusa sur sit promissymis not expressed, as Sylvester explains.
Otherwise, the canon law does not presume thaptbmise has been made seriously and
freely (@lioquin non praesumit serio et libere promisgum

Lessius’ quote also offers another illustrationtloé determining role of the law of
conscience for the canon law of contracts. Thevaglee of the concurrent jurisdicion of
conscience to the spelling out of a consensuabstrihe of contract becomes even more
obvious if we turn to one of the fundamental staeta made by Lessius on the bindingness
of all contracts in the court of consciePCe

Every contract, even if it is naked, which has b&eely and spontaneously madsmd@nte
libereque factus if the parties have the capacity to contracdbdpres a natural obligation in
the court of conscience, so that you cannot redtiactontract against the other party’s will,
unless it is void through positive law or if pogdilaw gives you the power to void it.

This statement, which comes down to a general ipimof ‘freedom of contract’, is
motivated by Lessius in two way& First, the distinction between naked and vested
agreements is superseded by the law of naiwre iGaturae nulla est inter haec distingti&o

%22 | essius,De iustitia et iure lib. 2, cap. 17, dub. 4, num. 23, p. 198: ‘Ra#t, quia ius canonicum, cum sit
conditum ad salutem animarum, respicit obligatiormmscientiae, eamque iubet impleri, nisi forteegramat
errorem vel fraudem, quam ob causam non concetiitngen ad exigendum promissum, nisi exprimatur aaus
cur sit promissum. Sylvester supra. Alioquin noagsumit serio et libere promissum.’

%3 | essius,De iustitia et iure lib. 2, cap. 17, dub. 4, num. 19, p. 197: ‘Omeositractus, etiam nudus, sponte
libereque factus, si contrahentes sint habilest paligationem naturalem seu in foro conscientige ut parte
invita non possis rescindere, nisi iure positivdrsitus vel detur irritandi potestas.’

%24 | essiusDe iustitia et iurelib. 2, cap. 17, dub. 4, num. 19, p. 197: ‘Prabairimo, quia iure tenetur quisque
praestare quod promisit, altero acceptante, sigeijserit titulo gratuito sive oneroso. Nec refartgacto nudo

an vestito promiserit, quia iure naturae et gentiwtia est inter haec distinctio, sed solo iurdliciguae etiam
solum forum externum respicit. Secundo, quia adigabhbum sese, sufficit animus verbis expressus et
acceptatus, ut communiter docent Theologi.’

Compare MolinaDe iustitia et iure tom. 2 De contractibuy tract. 2, disp. 257, col. 18, num. 1: ‘Doctores
communiter consentiunt (...) ex pacto nudo naturabeim obligationem, quae paciscentes in conscienfa
tenentur illis stare (...). Ratio est, quoniam, stand solo iure naturali ac gentium, antequam civie
introduceretur, nulla erat differentia inter coettes nominatos et innominatos (...) neque item iptata nuda
et vestita. Quare in conscientiae foro, specteta ipi natura, ex omnibus oriebatur obligatio geande causa
naturalem appellamus, ut a civili, ex qua actidlidiure conceditur, eam distinguamus.’
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both gratuitous and onerous promises are bindingrasas the promisee accepts the promise.
Second, all that is required to bind yourself \with expressed in words and accepted by the
other party to the contractad obligandum sese sufficit animus verbis expressus
acceptatus One could rightly wonder if there is any morearl expression of consensualism
as the basis of contract than Lessius assertinghbawill of the parties constitutes the basis
of contractual obligation.

In principle, then, parties are free as a matteratfiral law to agree on any agreement
they want. The primary concern now in dealing vatimtracts becomes the will and its vices
(as will be discussed in the next chapter 4). Alsssius would concede that the will can be
restrained by the public authorities, who can lifiileedom of contract’ by imposing
formality requirements for the sake of public tyil{as will be discussed in chapter 5), and by
basic principles of morality, such as sexual disogand the virtue of commutative justice
(as will be discussed in chapters 6 and 7, respagti

3.2.3.2 In utroque foro hodie ex pacto nudo habebimus gendi

Previous scholarship shows that over the courséh@fsixteenth century, several public
authorities across Europe and their jurists adofiteaccanon law principle that all agreements,
however naked, are binding. Clearly, the pressaréhe civilian tradition to conform to the
moral theological and to the canon law traditiowdiee irresistable, certainly because they
were complied with in practicaugy). In a period that withessed an increased desireng
would-be absolutist princes to centralize and molire juridical power, parallel sources of
norms and jurisdiction were neutralized by ‘swalilogl them. The days of medieval legal
pluralism were over. Better still, attempts wefe gt integrating non-State jurisdictions into a
renewed, single power structure controlled by ttageS

Many examples of the civil law ‘swallowing’ the aam law tradition could be set
forth®?>. In English legal history, there is evidence thaggests a link between the rise of
assumpsiias a general contractual remedy over the courgbeosixteenth century and the
demise of ecclesiastical jurisdictigmo laesione fideiwhich was moribund by the 1528%
In France, theordonnance de Villers-Cotterét€l539) denied ecclesiastical courts all
competence in contractual affairs. Only a coupldexdades later, Charles Du Moulin (1500-
1566) noted that in practice, all agreements wardithg, in the secular courts as Wéll The

% This is a constant theme in Waelke@#/ium causaillustrated in regard to the law of obligations p. 300-
302.

%% For the nuances, see Helmhdlnntracts and the canon law. 59-65.

%27 Charles Du MoulinNova et analytica explicatio Rubricae et legum t12.ede verborum obligationibus ex
lectionibus tam Tubingensibus quam Dolariarisiis 1562, num. 4zh¢die nuda conventio serio conclusa
stipulationi aequipollét p. 19: ‘Sed hodie in praxi hae et omnes legethetriae de formulis stipulationum
supervacuae sunt, quia etiam extra scripturam qablivel privatam, sive confessione partis sivaltastaut
alias legitime appareat de conventione serio peictanclusa in re licita nec prohibita, nec inteshibitos aut
inhabiles, pro stipulatione habetur et oritur effiactio, juxta no. in c. 1, Extra de pactis, qitaddebet intelligi
et restringi, et ita in utroque foro seculari etlesiastico observatur, nec de verborum forma algnmitate
curatur, ita ut multorum prolixae et operosae comat@nes supervacuae sint.’
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aequitas naturaliof the canon law had been adopted by the civittsoés the French jurist
Antoine Loysel (1536-1617) famously put it, makiagslight variation on the common
medieval expressioverba ligant homines, taurorum cornua futféson lie les boeufs par les
cornes, et les hommes par les paroles, et autahtuwa simple promesse que les stipulations
du droit romain®?®.

In Italy, the civilian tradition persisted untilg@rhthe eighteenth century. However, as
early as the sixteenth century the superior canterced bare agreements on account of the
judge’s office ¢fficium iudicig®®. The remark by Giulio Cesare Ruginelli (11628) is
significant in this respett: ‘it cannot be denied that before whichever judgeuity
(aequitag and faith fideg have force in pacts even though they are naldsielsewhere in
Europe, the commercial courts in Italy enforcedebagreements, as is witnessed by
Benvenuto Stracca (1509-1578) and Sigismondo Sz#t664-1634)> The evolution of the
doctrine on naked pacts reached its height in GiovBattista de Luca (1614-1683), a major
Italian jurist and cardinal whosEheatrum veritatis et iustitiass reminiscent of the work of
the Spanish theologians and canofiétsn a rather familiar passage, De Luca conclubas t
the distinction between naked pacts atigulationesis no longer of relevance in the courts,
since all that matters is the truth as a matteratdiral law, namely consérit

For further discussion, see SpiB% I'observation des simples conventions en dmaitonique p. 217-225 and
J. Bart,Pacte et contrat dans la pratique francaise (XVMH}e siécles)in: J. Barton (ed.), Towards a General
Law of Contract, [Comparative Studies in Continéatad Anglo-American Legal History, 8], Berlin 1990.
125-127. SpiesDe I'observation des simples conventions en draitonique p. 253 rightly wonders why Du
Moulin was still aware of the canon law originstbe development of the principle that all agreemere
binding, while this historical consciousness sedmd$ave been completely lost by natural lawyersthaf
eighteenth century (with the exception of De Bauatarf. p. 253, note 2).

% See Glossduris vinculumad Inst. 3, 14 inCorporis lustinianaei Institutioneged. Gothofredi), tom. 4
(Volumen parvul col. 333: ‘Ut enim boves funibus visualiter lidar, sic homines verbis ligantur
intellectualiter. Additio: iuxta illud, verba ligatmomines, taurorum cornua funes; cornu bos capitae ligatur

homo.’

For further discussion, see G. Sautel - M. Boukti€l, Verba ligant homines, taurorum cornia funes,:
Etudes d’histoire du droit privé offertes a PidPetot, Paris 1959, p. 507-517.

2 Antoine Loysel,Institutes coustumieres ou manuel de plusieursverses reigles, sentences, et proverbes
tant anciens que modernes du droict coustumierwet prdinaire de la FranceParis 1637, lib. 3, tit. 1D0e
conventiony num. 2, p. 642.

*30 Birocchi, Tra tradizione e nuova prassi giurisprudenziale306-330.

%31 G. Ruginelli,Practicarum quaestionum rerumque iudicatarum lisargularis Venetiis 1610, cap. 1, num.
117: ‘Negari non potest, quin coram quocunque midiigeat aequitas et fides in ipsis pactis quamudgis.’
Also quoted in BirocchiTra tradizione e nuova prassi giurisprudenzijge 309.

On Ruginelli, a lawyer from Milan, see M.G. di Renillata, Diritto comune e diritto locale nella cultura
giuridica Lombarda dell’eta modernan: Diritto comune e diritti locali nella storiell’Europa, Milano 1980, p.
361-362.

*32 Birocchi, Tra tradizione e nuova prassi giurisprudenzjgie 303-306.

3 |t is therefore not surprising that, as is pointedt by Birocchi, Tra tradizione e nuova prassi
giurisprudenziale p. 335, n. 399, De Luca’s argumentation on tmelibgness of naked pacts seems to borrow
directly from Covarruvias.

°34 Giovanni Battista de Luca&heatrum vertiatis et justitiadib. 8 (de credito et debito, creditore et debitore,
cum recentissimis Sacrae Rotae Romanae decisiQnibesetiis 1716, disc. 74, num. 9, p. 137: ‘Hodie
siquidem a foro, ob dictas limitationes in suisilvas veras exulasse videntur subtilitates iuridlisiwcirca
distinctionem inter pacta nuda et stipulationed, géncipaliter attenditur substantia veritatis,sailicet debitum
alienum, pro quo quis se constituat, vere subsigtanbe, quoniam eo non subsistente, corruit oldigad capite
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As far as the Southern Netherlands are concered Great Council of Malines
claimed jurisdiction over canonical affairs fronetkarly sixteenth century onwards. Its one
time president Nicolaes Everaerts brought the fusiocanon law and civil law to unknown
height$*°. As the ultimate court of appeals, the Council \as® used as an instrument in
centralizing power, first by the Burgundians, fréme late fifteenth century onwards, and then
by the Habsburgs®. Both tendencies have been associated with iftetisByzantine
influences on Western European jurisdicttShsRegarding contracts, the consequences of the
absorption of canon law jurisdiction into the cilalw were forthcoming. In 1568, Matthias
van Wezenbeke noted in his commentary on the Difpastall agreements were considered
binding now also in the civil court¥,

Wezenbeke’s argument is emblematic of a more gemeflaence of the law of
conscience, canon law and practice on the reshagimiyvil contract law in the sixteenth
century. He sets out his argument in the spirtheftheologians with the observation that the
subtleties of the civilian traditioniufis veteris subtilitatesare no longer in use tod&y:
Subsequently, he cites two reasons for why thdlhescase. First, all agreements are now
binding as a matter of canon law. Second, all supreourts, in which judgments are
renderedex aequo et bonosuch as the highest courts of the princes andnteechants,
considered all agreements to be actionable. Wekenbencludes that it is the common
opinion of his day as well as daily practice tHabgreements, regardless of whether they are

erroris, seu falsi praesuppositi. Unde propterem ¢ste sit defectus naturalis, utpote proveniengeectu
consensus, istum non supplent neque iuramentumenegponica aequitas vel mercatorum stylus, cum haec
omnia percutiant solum remotionem subtilitatum dueivilis, non autem ea quae sunt iuris naturaanpgie
veritatem percutiunt (...).’

%3 See Waelkens\icolaas Everaertsp. 181-182.

%% gee L. Waelkend.e role de I'appel judiciaire romain la formationed Pays Bas au seiziéme sig¢dte
Podziat wladzy i parlamentaryzm w presziosci i wepésnie, Prawo, doktryna, praktyka, Warschau 2007,
p. 75-85.

%37 . WaelkensRéception ou refoulement? Pour une lecture greatighistoire du droit de la Renaissance
in: B. Coppein — F. Stevens — L. Waelkens (ed.)d&taisme, tradition et acculturation juridique, éstdes
Journées internationales de la Société d’Histair®tbit, Louvain 29 mai -1 juin 2008, [luris ScrépHistorica,
27], Brussel 2011, p. 145.

°3 For a discussion of Wezenbeke's insight that ls@reements are also binding as a matter of civi| kee
Nanz,Die Entstehung des allgemeinen Vertragsbegriffdémbis 18. Jahrhunderp. 85-94 and R. Feenstra,
Pact and contract in the Low Countries from thehl#t the 18th centuryn: J. Barton (ed.), Towards a general
law of contract, [Comparative Studies in Continkm@tad Anglo-American Legal History, 8], Berlin 199p0.
198-201.

°39 Matthias van WezenbekRaratitla in Pandectas iuris civilis ab authore mgnita et auctaBasileae 1568, ad
2, 14, p. 110: ‘Etsi autem hac de re plura subtildisputari possunt, tamen modus aliquis adhibe red,
maxime cum hae iuris veteris subtilitates hodie simr in usu. Nam primum iure pontificio ex quoliEacto
oritur actio. Deinde hodie idem obtinet in omnidarbi ex aequo et bono et ex suprema potestateaitunlj ut
sunt curiae summorum principum, arbitratorum, mtereen et similium. Etsi autem longa disputatio est,in
reliquis curiis, in quibus secundum ius civile pwoniatur, ius pontificium obtinere debeat, tamemuouinis
opinio est, et ita usus observat, ut indistinctgpastis nudis, etiam in foro civili hodie deturiactQuod verum
puto et sequendum. Nam pacta cum obligent nateraditex bono et aequo, sequitur eum qui pactssaprat
contra naturam, conscientiam, atque adeo contiaiwff boni viri facere ac peccare, ut volunt castae,
mortaliter; ac certe divus Paulus ad Rom. 1 astsshdioc est, eos qui pacta non servant, in illumerat qui
capitaliter delinquunt. Est autem definitum interctbres ut quotiescunque agitur de cavendo pecdatpye
causa conscientiae, toties etiam in foro civili pomtificium debeat observant.’
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naked or vested, are enforced in the civil coungigtincte ex pactis nudis etiam in foro civili
hodie detur actip He notes that there is discussion about theiGgin of this principle in
the lower civil courts.

Wezenbeke then goes on to give personal endorseimethis allegedly common
opinion. Interestingly, the reason he adduces @onglso has received little attention in the
secondary literatuP€’. Only recently has it been noticed that Wezentsek&tements are a
typical expression of the deep moral theologicgant on the evolution of contract I3k It
is essentially religious in nature and a confirm@atof the persistent influence of the law of
nature and the court of conscietiée

Still, it is common opinion, and so it is observedpractice, that today all agreements are
indiscriminately actionable, even in the civil ctaurl think this opinion is true and must be
followed. For since agreements are binding natyraiid as a matter of equitpligant
naturaliter et ex bono et aegyat follows that he who does not keep an agreeraets and
sins against nature, conscience and, thereforansigthe duty of a good man. As the
canonists wish, this is a mortal sipe€care mortaliter. And, surely, in his first letter to the
Romans, Paul includes those who do not keep tigegreanents among those who commit a
capital crime. Now it is established among the diacthat each time we are dealing with the
protection from sin and a matter of conscier@aisa conscientideeven in the civil court the
canon law has to be observed.

Not surprisingly, Wezenbeke cites Giasone del Mawbhose argument we have
discussed before, to support his view. After aleAdhbeke’s standpoint was not that unique
in the early modern period. In France, too, similewpoints were aired, for instance by
Charles Du Moulin - much to the displeasure of hnista such as the aforementioned
Forcadel. Still, Wezenbeke deserves credit as atanthpoint of reference among later writers
of the usus modernus pandectarum the Dutch- and German-speaking territoff&sHis
authority seems to have been as important in tkieldement of the general enforceability of
agreements as the self-promoted belief that Geculure rested ofireu und Glaubefrom
its early beginning - for which support was foundsburces as early as Tacit@2rmania*

%40 For example, the citation in FeenstPact and contract in the Low Countrjgs. 201, note 11 breaks off at
‘(...) etiam in foro civili hodie detur actio.’

1 G. Hartung, Zur Genealogie des Versprechens, Ein Versuch iiber beégriffsgeschichtlichen und
anthropologischen Voraussetzungen der modernerragstheorie in: M. Schneider (ed.), Die Ordnung des
Versprechens, Naturrecht — Institution — SprecHakeratur und Recht, 1], Miinchen 2005, p. 285.

**2The Latin text is quoted supra, note 539.

*#3 See NanzDie Entstehung des allgemeinen Vertragsbegrifféémbis 18. Jahrhunderp. 85. I. BirocchiLa
questione dei patti nella dottrina tedesca dell’gsnodernusin: J. Barton (ed.), Towards a General Law of
Contract, [Comparative Studies in Continental amgjla-American Legal History, 8], Berlin 1990, p.4t445
critically observes that the authors of th&us modernus pandectarugnoted a plethora of Spanish jurists and
theologians (Fortunius Garcia, Gémez, Covarruvidsjina, Fernando Vazquez de Menchaca) as much as
Wezenbeke to defend the actionability of nakedgact

%4 Behrends,Treu und Glaubenp. 994-1006 and Birocchl,a questione dei patti nella dottrina tedesca
dell'lUsus modernysp. 165-183. For critical observations on theidittnature of ‘German’ legal culture, see F.
Schafer Juristische Germanistik, Eine Geschichte der Wissleaft vom einheimischen Privatrecfluristische
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Wezenbeke’s influence in German territories is suoiprising, given his careers at Jena and
Wittenberg after his escape from the Southern Niethés, where the Spanish were
prosecuting the Protestants. It has been suggdsyedreenstra that Wezenbeke drew
inspiration from Fortunius Garcia, who was a qugepular author in the Southern
Netherlands throughout the sixteenth cemttiry

If questions of originality matter at all, then theerian peninsula seems to have been
the first place where the civilian tradition defimely managed to recreate itself in the image
of the twin traditions of moral theology and cantaw. Fortunius Garcia’'s sublime
commentaries on Roman and canon contract law signdicant case in point. Unfortunately,
we are not well informed about the life and workshis compelling jurist'®. After obtaining
a doctorate in canon law at Bologna and receivingoetorate in civil law from Rome,
Fortunius was apparently called back to Spain bypé&mr Charles V as supreme royal judge
of Navarra, where he later became president ottcil. He refused a teaching position at
the university of Pisa. Besides his commentariescamtracts Commentaria de pactis in
titulum Digestorum de pac)isand justice Commentara in titulum Digestorum de iustitia et
iure), Fortunius wrote a book on property law and utifiesl enrichment De expensis et
meliorationibus sumptis bonae et malae fidei pas®®@sy), and a more philosophical treatise
on the aim of civil and canon lavid¢ ultimo fine iuris canonici et civiljs Peldez mentions
that an unpublished manuscript of his on the malittensions between France and Spain
(Discurso historico y juridico del desafio del engmbor Carlos V y Francisco | rey de
Francia) is preserved in the Biblioteca Nacional de Madrid

In the person of Fortunius Garcia we meet a leazi{-pf-all-trades whose work lies at
the crossroads of civil law, canon law, and madnabtogy - a fusion typical of many authors
across the Spanish empire at the threshold of itteesith century?’. Fortunius considers
juridical problems consistently from the threefplerspective of civil law, canon law, and the
law of conscience. This is very obvious in his &ampmmentary on titl®e iustitia et iurein
which he discusses a plethora of subjects includiatural obligation, slavery and self-
defence. For example, Fortunius argues againggltdss that killing an offender is not a sin.
The gloss had interpreted the licence to kill bigug of self-defence as only holding true in

Abhandlungen, 51], Frankfurt am Main 2008, and ladl¥ensDroit germanique, La fin d'un mythe ? A propos
d’un ouvrage récenRevue historique de droit francais et étran§ér(2009), p. 415-426.

%% FeenstraPact and contract in the Low Countrigs 201, note 17. Feenstra’s assumption reliesypartlthe
fact that Wezenbeke cites Fortunius Garcia in driésaConsilia, precisely for the purpose of defending the rule
that all agreements are binding.

The fact that Fortunius Garcia was widely readh@ Southern Netherlands is shown by the presendeésof
writings in the libraries of important jurists suak Pierre Lapostole (d. 153#&pctor iuris utriusquemember of
the Great Council of Malines and professor at Leuuaiversity; cf. R. van Caenege®uvrages de droit
romain dans les catalogues des anciens Pays-Baddiowaiux (Xllle-XVle siecle) Tijdschrift voor
rechtsgeschiedenis, 28 (1960), p. 405 and p. 432.

>4 Scant biographical details can be found in Pel@ezcia de Arteaga de Ercilla, Fortim. 344. Von Schulte,
Prolegomena ad Codicem iuris canonipi 715 admits that he cannot see on which gro&adiinius Garcia
could have been praised so highly by his contenmsal his honest confession probably helps toarphhy
Fortunius Garcia has been overlooked in moderotiistt scholarship.

*¥"In the Low Countries, similar observations couédrbade on Nicolaes Everaerts and Adrian of Utraghg
were active about roughly the same period.
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the civil and ecclesiastical courts. Yet, followitige theologians, Fortunius claims that killing
out of self-defence is permitted in the court ohstence, too, since this licence is founded
both on natural reason and on the right to selégmetion instilled in all men by divine
providencé®.

This compelling synthesis of law and morality iseevmore clear in Fortunius’
commentary on the ultimate goal of canon law and leiw. The title of this work bears of its
own witness to the Aristotelian-Thomistic, teleat@y world view underlying his entire
juridical enterpris&®. Canon law and civil law are like sailors leavihg harbour, Fortunius
says : they first determine what their destinatiwii be, only afterward do they start
preparing their ships, otherwise they would be pessly bobbing up and down on the sea.
Hence, defining the scope of canon law and ciwV g crucial before laying down its
provisions finem praeponere opor§gt’. Moreover, the ultimate standard by which to judge
any secular law is natural reason and the courtoofscience €t quid sit tenendum ipsa
iustitia). Secular laws are subordinated to the law of neajust as the second mover is
dependent on the first movel This is why Fortunius argues, for instance, thatcivil laws
allowing moneylenders to charge interest need toalbered and brought in line with
conscience, since interest-taking is forbidden am#er of natural law?

With a strange reference to the Greek orator Demeosts, Fortunius claims that the
ultimate aim of all laws must be to correct dini§ universalis legum peccata corrigg¢rand
to lead man to the felicity of eternal liflo¢licitas ad vitam aeternami°. Also, in the context
of maintenance duties of a child born out of ingess wedlock toward his father, he insists
that the canon law must prevail over civil law wheer it is based on natural rea38nin
regard to contract law this means that naked pactst be enforceable also in civil courts,
since they are actionable as a matter of canoridatine sake of felicity and the avoidance of

> Fortunius GarciaCommentarius in |. ut vim, ff. de iustitia et iumreum. 16-18, in:Tractatus in materia
defensionis Coloniae 1580, p. 528-529. This commentary on Btwim was published separately in this
collection of treatises on self-defence, but o@dfinformed part of Fortunius’ greater commentarytitle De
iustitia et iure

%49 Fortunius GarciaDe ultimo fine iuris civilis et canonici, de prinprincipio et subsequentis praeceptis, de
derivatione et differentiis utriusque iuris et qut tenendum ipsa iustitiZoloniae Agrippinae 1585.

%% Fortunius GarciaDe ultimo fine iuris civilis et canonichum. 2, p. 31: ‘ltaque ut rectum cursum dirigamus
finem praeponere oportet. Veluti nautae, qui ardegunavem solvant atque expeditam velis et vento
committant, constituunt portum ad quem sit naviganddeinde ad cursum necessaria et convenientanpar
Cognito enim fine determinantur principia, quaedtam ad ipsum. Et hoc est quod philosophi dicumgrmnibus
agendis finem esse principium.’

51 Fortunius GarciaPe ultimo fine iuris civilis et canonichum. 14, p. 36: ‘De legibus vero civilibus idem
dicendum est: nam omnes pendent a lege naturagattum habent de ratione legis in quantum pasiti de
lege aeterna. (...) In omnibus enim quae ordinateemior, necesse est, ut virtus moventis secundveteri et
pendeat a virtute primi motoris. Nam motor secundos movet, nisi ut movetur a primo, quod in his
inferioribus facile colligimus.’

%52 Fortunius GarciaDe ultimo fine iuris civilis et canonichum. 93, p. 74.
53 Fortunius Garciale ultimo fine iuris civilis et canonichum. 32, p. 44-45 and num. 45, p. 51.
> Fortunius GarciaDe ultimo fine iuris civilis et canonichum. 109-122, p. 83-93.
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sin®®. It is worth recalling Fortunius Garcia’s famouatsement in his treatise on contracts,
which was published for the first time in Bologmali514°®

It is therefore firmly and singularly establishdwht today we shall have in both courts a right
of action by virtue of a bare agreemeint troque foro hodie ex pacto nudo habebimus ius
agend). For since the civil law showed itself negligant regard to the justice of bare
agreements, because it omitted them, the prinoipéanon law steps in, which (as | believe)
has to be observed also in the secular court. Ghrdhis rule, justice will be effected in
agreements.

Apart from the obvious canonical foundations of tkoius’ bold statement, what
might have made it easier for Fortunius to clai@at there agreements are enforceable in civil
courts is a long tradition in Spanish statutory,lavhich acknowledges at least some sort of
force to naked pacl¥. It may be recalled that, at the end of the sixteeentury, Luis de
Molina called upon other regions and public autiesito abolish the subtleties of the civilian
tradition precisely by citing the praiseworthy exgenof Casitilian law. ‘In the Kingdom of
Castile, just as in canon law and in the court ariscience,” Molina noté¥ ‘there is no
place for changing your mind and withdrawing fromi@nominate contract.’

The relevant passage from Castilian law is the fsshey Paresciendowvhich Molina
cites from thedrdenamiento de Montalvar theOrdenancas Reales de Casti(le484). It can
be traced back, though, to trdenamiento de Alcal§l348) and reappears in thaieva
Recopilacion(1567). Opening with an invocation of the Holy fity, the Ordenamiento de
Alcala is famous for its moral and religious undertona. the 1774 edition of the
Ordenamientp the passage on the alleged enforceability of lmgeeements reads that
whether a man binds himself to another by promisetract or otherwise, he is bound to
fulfill his obligation™>°. He cannot object that he was bound through mailstion fion pueda

% Fortunius GarciaDe ultimo fine iuris civilis et canonicinum. 164, p. 121: ‘sed cum iustitia pacti
observandum sit utilis et tendat ad foelicitatenmbhoam (...) et ius canonicum ad evitandum peccatum
praecipiat pacta observari, ut omnes fatentur il ¢X 1,35,1], sequitur ab omnibus et in quocundoe
servanda (...).’

%% Fortunius GarciaRepetitio super cap. 1 de Pagtisum. 118, p. 1119: ‘Hinc singulariter constat dn
utroque foro hodie ex pacto nudo habebimus iusa@igén.) Cum ergo in iustitia pactorum nudorum iugile
negligenter se habuerit, quia ea praetermisit, eslitaegula iuris canonici etiam foro seculari @redo)
observanda, qua regula pactis ius ministratur.’ddohately, we have not been able to check whettere are
any differences between the first edition (1514) smbsequent editions.

%" Feenstra-AhsmaniGontract p. 15.

%8 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 258, col. 25, num. 8: ‘Quintanclusio. In
Regno Castellae non est locus poenitentiae in actittus innominatis, sicut nec de iure canonice, ineforo
conscientiae.’

9 E| ordenamiento de leyes que Alfonso XI hizo erctates de Alcala de Henares (1348). 1.J. de Asso y
del Rio - D.M. de Manuel y Rodriguez, Madrid 177#,16 (de las obligacionésl. 1 (come vale la obligacion
entre absentes, aunque non aya y estipulaciomesBi@ndo que se quiso un Ome obligar a otro pmmigion,
0 por algund contracto, o en alguna otra manemtesgudo de aquellos a quienes se obligd, e nodapser
puesta excebcion que non fue fecha estipulacios,quiere decir: prometimiento con ciertas solepedanel
derecho; o que fue fecha a Escribano publico, weapersona privada en nombre de otro entre alssenigue
se obligd uno de dar, o de fager alguna cosa am@e que sea valedera la obligacion o el contiguofueren
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ser puesta excebcion que non fue fecha estipulacidence, Molina concludes, bare
agreements are as binding in the Castilian civilrtso as they are before ecclesiastical
courts®®. Molina does not pronounce explicitly whetlwausais required for the actionability
of naked pacts as a matter of Castilian law, sireyeParesciendadoes not mentionausain
the first place®®

From Ley Parescienddt was not immediately inferred that all agreemsemtere
binding as a matter of civil law. Th@rdenamiento de Alcalavas mostly interpreted in a
restrictive way. It was held, for instance, thahjiplied to unilateral contracts but not to the
synallagmatic, innominate contracts. Yet this rete interpretation was definitively refuted
by Antonio Gémez, the influential professor of Romlaw at Salamanca. In higariae
resolutionespublished for the first time in 1552, he reactiesconclusion that ‘today, in our
Kingdom, there shall be no place in innominate @uots for claiming back what has been
performed because you changed your mind or bedhegsether party’s juristic act did not
follow.’>®? So at least by the time Molina wrote, there wé§icient authoritative support for
the view that Castilian law enforced bare agreemémit court However, at the time
Fortunius Garcia pleaded for the actionability bbfoare agreements in the civil courts, there
was no adequate support.

The arguments produced by GOmez to defend his sixterninterpretation of the
Ordenamiento de Alcalare telling of the consensualist turn in early nradeontract law,
certainly on the Iberian peninstfd The Ordenamientoenforces every agreement that is
based on consent, according to Gomez, so innomg@igacts should also be considered
actionable, since they are based on consent amakfohne, they have causdgaur consensus,
ergo et causg® He also insists on the natural obligation thagues from an innominate
contracts as a matter of thes communeagain because innominate contracts are based on
consent @ritur obligatio naturalis virtute consensus pammy Finally, theOrdenamientas
said to go even a step further than the canon $ege it does not even require mutual
consent for one of the parties to be bound. In Gsniaterpretation, the sole will and intent
to be bound are sufficient for the promisor to lmrid on account of th&rdenamiento
(sufficit sola voluntas et animus obligapdi

fechos en qualquier manera que paresca que algurguiso obligar a otro e fager contracto con et [
Ordenamiento de Montalvo, lib. 3, tit. 8, I. 3 =UN@ Recopilacion, lib. 5, tit. 16, 1. 2]

°%0 Molina, De iustitia et jure tom. 2 De contractibu} tract. 2, disp. 257, col 22, num. 11: ‘Eo modm gle
iure canonico explicatum est dari ex pacto nudmaetn, affrmandum esse dari ex eodem pacto nudegno
Castellae in foro seculari.’

%1 Guzman Brito,La doctrina de Luis de Molina sobra la causa cootwal, p. 438 and BirocchiCausa e
categoria generale del contrattp. 261 are divided on this matter.

%2 Antonio Gémez, Commentarii variaeque resolutiones iuris civilisonemunis et regii Accesserunt
adnotationes Emanuelis Soarez a RibeFaancoforti ad Rhenum 1572, tom. 2, cap. 8, nbjym. 288: ‘Ex
quibus notabiliter infero, quod hodie in nostro Redn contractu innominato non habebit locum rejpetx
capite poenitentiae vel causae non secutae.’

°%3 This is further evidenced with reference to montgarizing Spanish legal literature by Duw&nonisches
Recht und die Ausbildung allgemeiner Vertragslelinetler Spanischen Spatscholaspk 389-408.

*%4 Gémez,Commentarii variaeque resolutiongsm. 2, cap. 8, num. 4, p. 287.
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3.3 The making of contractual obligation

By the time the moral theologians started writingp@a contract law, there was a general
feeling that consensualism was the basis of can@hobligation. Generally speaking, the
formerly divergent legal traditions had been atturie the natural law principle that all
agreements are binding. The contribution of thdyeawodern scholastics consists in their
consecrating and systematizing this new paradigrst, Fhey highlighted the anthropological
and religious foundations of the principle of ‘fdeen of contract’. Second, they thorougly
analyzed the making of contractual obligation. Mgpecifically, three elements were thought
to be essential to create contractual obligatitme: will of the promisor to be bound, the
external communication of his promise, and the pizcee of the offer by the promisee.
Hence, all accepted offers are binding. Third,e¢hdy modern scholastics elaborated on what
the voluntarist account of contractual obligatiowplied for its interpretation. To summarize,
they provide us with a unique, systematic insighd the fabric of contract law.

3.3.1 Liberty and the will
3.3.1.1 Contrahentibus libertas restituta

The gradual turn towards an open and consensulltine of contract reached one of its
apogees in the writings of the Jesuit moral thaaltg of the late sixteenth and early
seventeenth century. They cherished the fact thahdir time, the legal traditions that had
something to say about contractual obligation heehldbrought into harmony with each other.
Moreover, their explicit reason for being so hapgput the outcome of the above-sketched
evolution resided in the fact that it stimulatededdom of contract’. The universal
enforceability of agreements guaranteed one ofvtllaes they esteemed to be priceless:
freedom [jbertas). TheSpanish Pedro de Ofate (1567-1646), a tremendbuslyJesuit who
founded dozens of colleges all across South Amebeaides being the author of a
voluminous treatis€On Contracts(De contractibuy conveys his feeling of awe at the
bindingness of all agreements stipulated.by Paresciendthis way®>

Consequently, natural law, canon law and Hispaaig kentirely agree and innumerable
difficulties, frauds, litigations and disputes hdaen removed thanks to such great consensus
and clarity in the laws. To the contracting partiglserty has very wisely been restored
(contrahentibus libertas restitutaso that whenever they want to bind themselvesutih
concluding a contract about their goods, this @mitwill be recognized by whichever of both
courts before which they will have brought theiseand it will be upheld as being sacrosanct
and inviolable. Therefore, canon law and Hispaniw torrect theus commungesince the

*% Ofiate,De contractibustom. 1, tract. 1, disp. 2, sect. 5, num. 1664(: ‘Unde lex naturalis, lex canonica et
lex Hispaniae omnino consentiunt et innumeraeadiiffates, fraudes, lites, iurgia hac tanta legunseasione et
claritate sublata sunt, et contrahentibus consintis libertas restituta ut quandocumque de rebigsveluerint
contrahere et se obligare, id ratum sit in utrofpre in quo convenerint et sancte et inviolabilitdrservetur.
Quare ius canonicum et ius Hispaniae corriguntciusimune, concedentes pactis nudis omnibus actic@iem
obligationem civilem, quam illud negabat.’
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former grant an action and civil obligation to ladire agreements, while the latter denied them
just that.

Few would disagree that Ofate delivers a brilleymthesis here of the turn towards ‘freedom
of contract’ in the early modern period. At the empe of the civilian traditionys commung
natural law, canon law and Hispanic law have pitedaiThe result is that ‘freedom of
contract’ has been restored to the contractingigzartMoreover, Ofate believes that the
universal bindingness of agreements promotes paaicer than disturbing it. This is a point
that was also made by Molitfd However, traditionally, the argument put forwaoddefend
the Roman law principle that naked pacts are natlibg was precisely the opposite :
enforcing all agreements will overextend the coartd disrupt justice and peace. There is an
obvious discrepancy in views, then, between madnablbgians such as Ofate and the
traditional jurists regarding the impact of thedegule which stipulates that all agreements
are binding®”.

Onate’s statement also highlights the theologianstom of conceiving of contract as
essentially being a legal instrument to convey proprights, or, as they would call it, types
of lordship ordominiumin a wider sense. At the outset of his discussiorontracts, Molina
indicates that the scope of his argumentation télto make intelligible to what extent
dominiumis transferred or not by virtue of the will of tleentracting partiesqUousque
contrahentium voluntate transferatur aut non tramatur domimiunr®®. Francisco de Vitoria
remarks thatlominiumincludes a variety of property rights ranging frose over usufruct to
ownership and possessi6h More importantly, in raising the question how peay rights
are acquired after the original division of thingéforia points out three mechanisms :
through the will of the lordex voluntate domii by virtue of the authority of the prince and
by prescription’”.

%% Molina, De iustitia et iure tom. 2 De contractibuj tract. 2, disp. 258, col. 25, num. 9, cited sypr. 498.

%7 Compare the observations made by Biroc8eggi sulla formazione storica della categoria gate del
contrattq p. 54.

°%8 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 252, col. 1, num. 1: ‘A dispigae 124
huius secundi tractatus de iustitia dicere coepineigranslatione dominii, propria dominii priorisluntate,
indeque hucusque egimus de ultimus voluntatibusicNeero de contractibus est disserendum, ut igédllir,
quousque contrahentium voluntate transferatur anttransferatur dominium, et quantum iuris ex uroape
contractu aut quasi contractu comparetur. Priugerauicemus de contractibus in genere, sumpto ilass
vocabulo contractus, deinde vero ad singulos delsens.’

°% Vitoria, Commentarii in llamllag quaest. 62, art. 1, num. 8, in: Francisco de fisitadComentarios a la
Secunda secundae de Santo Tqred&ion preparada por V. Beltrdn de Heredia, t8ride justitia(qqg. 57-66),
[Biblioteca de Tedlogos Espafioles, 4], Salaman&41p. 67 (hereafter: ed. Beltran de Heredia, ®m'Et in
materia de restitutione indifferenter utemur domjrscilicet sive sit dominus, sive usuarius, sisaftuctuarius,
sive possessionarius, quia in eo etiam cadit imjguiae est obnoxia restitutioni.’

°70 vitoria, Commentarii in llamllae(ed. V. Beltran de Heredia, tom. 3), quaest. 62, 8 num. 27, p. 81:
‘Quomodo ergo isti qui modo sunt, facti sunt dorii..) Facta prima divisione et appropriatione, digob
praecise modis et duobus tantum titulis potuit caigjuirere dominium rerum. Nam etiam duobus potest
transferri dominium ad nos ab uno in alium. Et betquod exspectat ad restitutionem. Primo ergoonpaduit
transferri dominium ad nos voluntate prioris domiAlio modo auctoritate principis.” Prescription asthird
mode of acquiring dominium is dealt with in Vitorl@ommentarii in llamllaged. V. Beltrdn de Heredia, tom.
3), quaest. 62, art. 1, num. 46-48, p. 102-105Bede Heredia).
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The scholastics consider contract to be the velickedominus will to dispose of his
property rights. It is not surprising to find, thehat two paragraphs after he has praised the
now universal principle of the bindingness of ajreements, Ofate classifies all specific
contracts into a three-column scheme dependinglat type of property right they transfer:
ownership dominiun), usufruct gsusfructul or use @sug>’%. In this context, he evidently
employsdominiumin its strict, Roman sense as meaning ownershis &lso worthwhile
noting that the focus on property and goods didpmevent the scholastics from taking into
consideration what are now called service contraatiowing the medieval jurists, though,
they conceived of service contracts in terms o$deand hire of a right of labor udedatio
conductig.

One of the major consequences of the fact thatacal obligation gravitates around
man as the lord of his property is that the liroitscontractual liberty’ depend on the limits of
the capability of adominusto freely dispose of his goods. This is clear frdma work of
Domingo de Soto, who suggests that every systertrattment of contract law must begin
with an elucidation oflominium because this concept is the basis and foundatiah things
done through exchangelgminium basis fundamentumque omnium contractfamwith
Soto, the question of the limits to ‘freedom of taot’ is expressed in terms of the
limitations imposed on the free exchangelominium Incidentally, Soto takedominiumin a
narrower sense than Vitoria. Likewise, the Dominitiaeologian Domingo de Bariez (1528-
1604) treats contract law in his discussion oftthasfer ofdominiumby virtue of the will of
thedominus’® Other authors, such as Molina, treat contractdaparately from their lengthy
discussions orius and dominium but on a conceptual level they continue to stitbes
connections between property and contract.

Although it is worthwhile being aware of the exmigsinstrumental character of
contract in scholastic thought, modesty demandssittaolastic property law falls outside the
scope of this dissertaton. Already back in theesirth century, there were several diverging
opinions on what ownership, possession, and prppactually signify. The debate was
complicated by at least three theologically sensitssues : the creation of mandasninusin
the image of God aominus thedominiumof Christ over the Church, and, eventually over
the whole world, and, last but not least, the Fisgan poverty controversy. There was so
much confusion about the meaning ddminiumamong theologians and jurists alike that
Bafiez’'s commentary oguaestio62 of Thomas AquinasSsumma Theologiagas preceded
by a lengthyPraeambulum de dominio Chrishh which he made a praiseworthy attempt to
reconcile all opposite positions. Many thought-mrking dissertations could be written on
this praeambulunalone.

*"1 See the scheme in Ofiale contractibustom. 1, tract. 1, disp. 2, sect. 5, num. 166L(p.
®"230t0,De iustitia et iure(ed. fac. V. Diego Carro — M. Gonzalez Ordéfiez, 2l lib. 4, prooem., p. 278.
3 Domingo de BafieDe iure et iustitia decisioneSalmanticae 1594, ad quaest. 62, p. 154.
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3.3.1.2 Voluntas libertatem possidens

What should be retained from previous researdhas the early modern scholastics
had a remarkably liberal concept of property. Asl@&rossi has convincingly demonstrated,
this tendency towards liberalism is particularlggent in the Jesuit moral theologidfisit is
sufficient to recall that Lessius thinks it is thery sign of ownership that he who owns goods
has the arbitrary power also to destroy them ewanod pure lust gerimere voluptatis
causd”’®. Gregorio de Valentia (1549-1603) talks aboutl#veful love for one’s own things
(ius amandi proprias ré3’®. Juan de Lugo confirms that a private person oelds to look
after his own interesp(ivata commodp considering that to be an essential part of esoa
prudence ffrudentia oeconomidd’’. Further evidence of the liberal tendencies inuiles
thought can be found throughout this dissertation.

Also, previous scholarship by Rudolf Schissler highlighted the development of
the liberal notion of self-ownership in early madecholasticism, which is again particularly
evident in Jesuit writef&. How the notions of possession of the self anddioen of action
tie in with the development of the doctrine of ddom of contract’ has been the subject of
previous study/®. Lessius’ statement in the controversy on grackfeee will may be recalled
here to the effect that human will is the owneiitefvery actionsyoluntas domina suorum
actuun) and therefore not just a passive agent in thegs® of salvatiofi’. Tomas Sanchez
literally mentions the individual will’s indisputé right of possessing its own libertyug
certum possessionis libertafi&- The result of which was, of course, that the reealilaw of
property, particularly the maxim that the positminthe possessor is the strongere(ior est
conditio possident)scould be applied to human freedom and moral agenc

Practically speaking, this means that man is freprinciple to do what he wants to
do, unless there is a superior law that can sefiity demonstrate that in a particular case it
limits the will's freedom®® This law will then be in the position of the pitiff in a court

°" See the ground-breaking artitla proprieta nel sistema privatistico della Secor@tlasticain : P. Grossi
(ed.), La seconda scolastica nella formazione d#tadprivato moderno, [Per la storia del pensigiaridico
moderno, 1], Milano 1973, p. 117-222.

"> LessiusPe iustitia et iurelib. 2, cap. 3, dub. 2, num. 8, p. 22 : ‘Propriast perfecti dominii ut possis re tua
uti pro tuo arbitratu eam vel tibi servando vel dendo vel donando vel vastando.” And Lessidss,iustitia et
iure, lib. 2, cap. 4, dub. 10, num. 58, p. 40 : ‘Prapriveri dominii est rem pro arbitratu suo possenpere
etiam voluptatis causa.’

"% Gregorio de ValentiaCommentaria theologica in Secundam Secundae D. a&dnyolstadii 1603, tom. 3,
disp. 5, quaest. 10, punct. 5, litt. a-c, p. 1315.

>""Lugo, De iustitia et iure tom. 2, disp. 26, sect. 8, par. 2, num. 14337. Eited supra, n. 12.
"8 R. SchiiRler,Moral self-ownership and ius possessionis in laghofastics in: V. Makinen —

P. Korkman (eds.), Transformations in medievall aarly modern rights discourse, [The new synthese
historical library, Texts and studies in the higtof philosophy, 59], Dordrecht 2006, p. 149-172r Bn older
but still valuable contribution, see E. Ruffini Avdo, Il possesso nella teologia morale post-tridentiRavista
di storia del diritto italiano, 2 (1929), p. 63-98.
°"¥ See oudesuit freedom of contracthe Legal History Review 77 (2009), 423-458.

%80 See LessiusDe gratia efficaci, decretis divinis, libertate amii et praescientia Dei conditionatacap. 5,
num. 11, p. 53.
81T, SanchezOpus morale in praecepta Decalodintverpiae 1614, tom. 1, lib. 1, cap. 10, num.L141.

82 Eor a more detailed account, Sesuit freedom of contract.
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who has to prove that the defendant is no righghdsessor of his liberty. In the meantime,
the defendant is free to do as pleases him. As bBmdhere is doubt if there is a legal
constraint of liberty, the will preserves its freed of action, according to the principle that in
a doubtful case the condition of the possessdrasstrongerif pari delicto vel causa potior
est conditio possiden)isThis is an excellent illustration of how mediepeocedural law and
property law helped the moral theologians, esplgcthe Jesuits, to formulate freedom of
action in the first place. As the Jesuit Antoniod2e(1599-1649) witnesses, they did so with
the specific purpose of promoting libertgu{a favent libertati operandi, et ab innumeris
obligationibus homines liberafit>.

What these brief encounters with the moral thealalgconceptions of ownership of
the self and liberty show is how the juridical treant of contracts is now being set against
the background of a much larger philosophy. It ak@ why contract law is suddenly being
debated in much more general terms and from a braaathropological perspective than in
the ius commune The theologians’ way of grappling with contraetwl is distant from
Romano-canon casuistry or dry juristic craftsmans@ontract law becomes part of a broader
theological story about man, his goods and thenditelos of life on earth. As we have seen
Suarez explaining in the second chapter, humanidifieasically understood in terms of a
pilgrimage in which the individual human being stayn the right track toward his eternal
destination by following the right directions — elitions essentially given to man by a
multiplicity of laws ranging from natural law oveanon law to statute law and laws which
man has imposed upon himself through promise anttat promissio lex privatg®*

The theological elevation of man’s will into a pate legislator who can or cannot
decide to impose an obligation upon itself throaghtract rests on a long-standing tradition.
On the basis of D. 50,17,2B¢em contractus dedlitt was not unusual for the jurists of the
ius communeo think of contract as an act of private legisia®®. It would find one of its
most famous expressions in article 1134 of the ¢heivil Code. Yet, again, in the grand
universe of lofty theological argument it would seate stronger than before. If Jesuits such
as Molina, Lessius and Sanchez had prepared seiofithe will as a private legislator, Onate
definitively consecrated the principle that theiundual will is the measure of all things in
matters contractual. Without the reserve that catildbe found in earlier moral theologians,
Onate straightforwardly holds that contractual gdiion merely depends on the will of the
person willing to incur it, from the moment he igling to incur it and to the extent that he is
willing to incur it (nemo ex contractu se obligat nisi qui vult, et gl@mvult, et quantum
vult)®®®,

Onate extolls the principle that the sole meastimntractual obligation is the will as
the lynchpin and the basis of the entire doctriheamtract ¢ardo et basis totius materiae

%83 perez e iustitia et iure tract. 2, disp. 2, cap. 4, num. 78, p. 174.
%84 Juan de LugdDe iustitia et iure Lugduni 1642, tom. 2, disp. 23, sect. 1, nunp.4,03.

%85 Compare VI 5,13,85. On the Roman and medievairwigf the notion that a contract takes the plddawe
for the parties who make it, as well as Domat’'sgpammatic restatement of it, see I. BirocdXgtazioni sul
contrattg Quaderni fiorentini per la storia del pensierarigiico moderno, 19 (1990), p. 637-659.

*% Ofiate De contractibustom. 2, tract. 9, disp. 29, sect. 6, num. 93,1gt.
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contractuun). Not surprisingly, property law is invoked to nwatte this highly liberal
principle. An especially powerful argument is dedvfrom the famous Roman maxim
contained in C. 4,35,21 that everybody is moderatw arbiter of his own thingsyae
quidem quisque rei moderator et arbjteMoreover, Ofate explains, not only is everybody
the moderator and arbiter of his own things, bsbaif the rights and obligations that are
derived from those thing¥. Hence, it is possible not only to transfer thedpto another
person, but also the right to claim those goods ymd obligation to transfer them. This
obligation is almost tantamount to the thing itsélfs its substitute and vicar. So if property
law allows you to dispose of your goods as freedyyau wish, and obligations are rights
acting as substitutes of these real things, itgisaly allowed to freely impose obligations
upon yourself regarding these goods.

Hence, the freedom to incur all kinds of obligaidhrough promise and contract rests
on a liberal conception of private property. Théeex of this personally imposed obligation is
also determined by the will. Consequently, not gvpromise results in an enforceable
obligation as a matter of justice, according to ©fi&ome promises can be merely binding as
a matter of honesty or friendship. The measurehefgseriousness of the obligation entirely
depends on the will of the private legislator. gsimghly theological vocabulary, Ofate
derives this from man’s being created in God’s ima@reated in God’s image, man is
capable of havingominiumover the goods of the world and over his will @ations. Hence,
the measure of obligation must be the extent tewhe wishes to bind hims&it:

God left man the freedom to take care of himsslisa&xpressed in Ecclesiastes 15, 14, one of
the reasons being, no doubt, that He left it to 'mawill to bind himself when he wanted
(reliquit Deus in voluntate eius ut se obligaret gda vellel. Now actions do not operate
beyond the will and the intention of the agents,ibwaccordance with their will and intention.

As if to underline his fundamental belief in germjiror, at least, typically Jesuit
‘freedom of contract’, he continu&s

Otherwise man would not be the true and perfectesvaf his goodsalias non esset homo
vere et perfecte dominus rerum suajuthat is, unless he could give them when he waots

%% Ofiate,De contractibustom. 2, tract. 9, disp. 29, sect. 7, num. 86L%2: ‘Quia in in hoc casu promissio est
quasi quaedam donatio, non quidem ipsius rei parisquae tunc non traditur neque est praesens, sed
obligationis loco illius quae tantumdem valet asaipes promissa ; quae obligatio ex tunc donateéita per
acceptationem alterius est substituta rei promissag@asi vicaria illius. (....) Quia ergo unusquiscuae rei est
moderator et arbiter, sicut rem suam donare passet manum haberet, ita loco rei istam obligatiome qua
loquimur, donat.’

*% Ofiate,De contractibustom. 2, tract. 9, disp. 29, sect. 6, num. 741Q8 : ‘Reliquit Deus hominem in manu
consilii sui Eccles. 15, 14 sine dubio inter atjaja reliquit Deus in voluntate eius ut se obligageando vellet,

et sicut actiones agentium non operantur ultrantaléem et intentionem eorum, ita operantur iuxtaunv@atem

et intentionem eorum.’

*% Ofiate,De contractibustom. 2, tract. 9, disp. 29, sect. 6, num. 76,048 ‘Quia alias non esset homo vere et
perfecte dominus rerum suarum si non posset ea&sgigndo, et cui vult, et quomodo vult, et obliga¢im
etiam contrahere, quando et quomodo vult.’
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whom he wants, in whatever way he wants, and utledsas the additional capacity to enter
into contractual obligation when he wants and imtelier way he wants.

It would be hard to find a more limpid formulatiar ‘contractual liberty’. Onate’s
particularly clear-cut phrases are the climax ofrend, withessed among the scholastic
theologians over a period of at least one centadyahalf, to re-found the law of contract on
the autonomous will of the free individual. Not albral theologians were as bold, though, as
to spell out their belief in ‘freedom of contrasb straightforwardly. There has always been
an astounding plurality amongst the early modeimlsstics all the more so as we move
away from the limited set of core shared principles

3.3.1.3 De contractibus in genere

The rise of a general law of contract has oftemmmnected with the birth of the notion of
individual autonomy. In conformity with wide-sprehdliefs, Lipp and Diesselhorst therefore
concluded that, although the influence of schatesnh on Grotius’ doctrine of promising is
substantial, the cradle of general contract laWlIsts in Grotius’'De iure belli ac pacislt is

to the credit of Paolo Cappellini to have qualiftbése views by pointing out that the early
modern scholastics, particulary Jesuit authors saghMolina, Lessius, Lugo and Oiate,
formulated both the idea that contactual obligatrests on the autonomous will of the
promisor and the first doctrines of contract aseaegal categoRy®. We think it is obvious
from the above paragraphs that there is no reasbatseever to doubt Cappellini’'s
observations on the rise of general contract lasheJesuit scholastics. The concept of the
will's self-ownership has hardly been describedmore explicit terms than in the early
modern Jesuit writers.

Having singled out the will's liberty to bind ité@s the centerpiece of all contractual
obligation, the early modern scholastics could mmnon to develop a general law of contract
even before discussing the particulars of the §ipembntracts. At least originally, this turn
towards a systematic introduction to the general ¢td contract seems to have been the
province of the Jesuit moral theologians. The &ffaoward systematization are still very
modest in scholastics such as Domingo de Soto, vidilmwing Thomas Aquinas, did
elaborate on contractual promise, but rather rg@dd merely in the margin of a discussion
on the binding force of vow¥. The same could be said of Domingo Bafiez. Theitdesm
the contrary, explicitly devoted one chapter to egah contract law de contractibus in
generé before systematically treating the specific cacis. ‘We will first talk about contracts

% See Paolo Cappellini’s fundamensailla formazione del moderno concetto di ‘dottrgenerale del diritto’
Lipp’s treatment of the Spanish scholastics cafobad inDie Bedeutung des Naturrechfs 126-129.

%91 Soto, De iustitia et iure(ed. fac. V. Diego Carro — M. Gonzalez Ordéfied, ¥, lib. 7, quaest. 2De voti
vigore ac virtutg, art. 1 Jtrum omne votum obliget ad sui observatiohgm628-639.
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in general, using the word ‘contract’ in its mostde sense,” Molina admonishes his
reader?®? ‘next we will descend to the specific contracts.’

A glimpse at the table of contents of the firsethisections of LessiuBe iustitia et
iure is revealing of a trend toward systematizatioriegfal doctrine, not only in regard to
contract law, but also property law and totts

SECTIONI. ON JUSTICE RIGHT, AND THE SPECIFIC TYPES OF RIGHT
1. On justice in generaDg iustitia in generpe
2. On right in generaOe iure in generge
3. On dominion, usufruct, use and possession, wdrielspecific types of rights
4. On who is capable of having dominion; on thesotg of dominion
5. On the mode of acquiring dominion over goods tiedong to nobody or over goods
which are common to all, particularly on servitudésinting, fishing, fowling and
treasures
6. On the mode of acquiring dominion over someois®’® good, particularly on
prescription
SECTIONII. ON INJUSTICE AND DAMAGE AND THEIR NECESSARY RESTITUTION
7. On injustice and restitution in gener@k(iniuria et restitutione in genere
8. On injustice against spiritual goods
9. On injustice against the body through homicidenatilation
10. On injustice against the body through adulserg fornication
11. On injustice against reputation and honouruthodetraction and defamation
12. On injustice against property through thefbbery or damage.
13. On cooperating to theft or injury
14. On restitution by virtue of the good received ¢he receiver of restitution
15. On the respective order and the way in whiditittdion has to be made, where
restitution must be made and what to do with theeezes
16. On the factors which excuse from restitution
SECTIONIII. ON CONTRACTS
17. On contracts in gener&é contractibus in geneye
18. On promise and donation
19. On testaments and legacies
20. On loan for consumption and usury
21. On sale-purchase
22. On rents
23. On money-exchange
24. On lease-hire, emphyteusis and feudal contracts
25. On companies
26. On games and gambling
27. On deposit and loan

%92 Molina, De iustitia et iure tom. 2 De contractibu tract. 2, disp. 252p@ctum et contractus quid sint et de
obligatione civili et naturali, col. 1, num. 1: ‘Prius autem dicemus de coniioastin genere, sumpto latissime
vocabulo contractus, deinde vero ad singulos delscens.’

%93 | essiusDe iustitia et iure p. 13-14.
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28. On suretyship, pawn, mortgage

Arguably, the sheer organization of Lessius’ exjpms on contracts points toward the
birth of a general law of contract. Similar exangpteuld be given for the other Jesuit authors
mentioned®. By the time Ofate published his treatise on emts; the entire first volume of
his voluminous work, which is more than seven haddin folio pages, were dedicated to
contract law in general:

VOL. 1. ON CONTRACTS IN GENERAL(De contractibus in geneye
. On the nature and the divisions of contract
. On the causes of contract
. On the effects of contract
. On the qualities of contract
. On adjacent pacts and other accidentals
. On the termination and dissolution of contract
. On quasi-contracts and distracts
VOL. 2. ON THE SPECIFIG LUCRATIVE CONTRACTS(De singulis contractibus lucrativis
8. On the four sacred contracts
9. On promise and stipulation
10. On donation in general and its species
11. On dowry
12. On loan for use
13. On mandate
14. On caretakers
15. On duties and mandates
16. On agency
17. On tutelage and curatorship
18. On sureties
19. On contracts of deposit
20. On pawn and mortgage
VOL. 3. ON THE SPECIFIG ONEROUS CONTRACTEDe singulis contractibus onero}is
21. On sale-purchase
22. On rents, certainly Spanish rents
23. On the invalid contract of simony
24. On money-exchanges
25. On the contract of exchange
26. On the contract of transaction
27. On compromises
28. On the company contract
29. On loan for consumption
30. On usury
31. On the contract of emphyteusis

N O O WDN

%94 Cappellini,Sulla formazione del moderno concetto di ‘dottriemerale del diritto’ p. 354-355, n. 53.
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32. On feudal contracts

33. On usufruct, use and habitation

34. On rustic and urban servitudes

35. On lease-hire

36. On the four contracts of luck: insurance, gamgpllottery, gaming

Many pages could be spent describing the greattyaoi attempts for formulating an
adequate definition of contract. It may suffice ehéo quote Ofate’s simple and elegant
definition of contract as an agreement which isdlrig as a matter of commutative justice
(contractus est pactum obligans ex iustitia comnina}C>. What is worthwhile noting is
that, following Lessius, Ofate puts an end to tbatroversy surrounding the status of
lucrative contracts. In his view, the definitionantract as an agreement binding by virtue of
justice in exchange allows one to think of lucratsontracts as contracts in the proper sense
of the word, because even lucrative contracts mn@ingy as a matter of justice for one of the
parties involveddtiam omnis contractus lucrativus obligat ex itiatéx uno laterg®®.

The problematic status of gifts as contracts ddrinet in the least from the Roman
jurist Labeo’s famous definition of contract aynallagmad®. Since synallagma or
reciprocity in exchange, was deemed an essenéiiirie of contracts, it was usually held that
lucrative contracts such as gifts could not coumtgittrue contract®®. Such was the
authoritative opinion, for instance, of Domingo 8eto. He claimed that gifts were in the
moral realm of liberality, which had nothing to aath justice. Therefore, Soto heavily
criticized Summenhart’s subtle attempt to consgifis as contracts by stretching the Roman
definition of contract®. As frequently occurred, Summenhart prepared tag for change

% Ofiate,De contractibustom. 1, tract. 1, disp. 1, sect. 3, num. 26, .pln7the preceding numbers (12-25),
Onfate rebukes the definitions offered by Labeon J&arson, Conradus Summenhart and Paolo ComitmliaF
thorough discussion of Gerson’'s and Summenhartfimitlens of contract, see BirocchCausa e categoria
generale del contratig. 208-218.

% Ofiate De contractibustom. 1, tract. 1, disp. 1, sect. 3, num. 27,.p. 7

*97D. 50,16,19: ‘Labeo libro primo praetoris urbaefidit, quod quaedam agantur, quaedam gerantugdzum
contrahantur: et actum quidem generale verbum e$ge,verbis sive re quid agatur, ut in stipulatiovel
numeratione: contractum autem ultro citroque oltiligreem, quod grae@unallagmavocant, veluti emptionem
venditionem, locationem conductionem, societategstigm rem significare sine verbis factam.’

% On this debate regarding the status of gratuitcmistracts, see the short notices in CappelBulla
formazione del moderno concetto di ‘dottrina geterdel diritto’, p. 342-343 and in W. Decockonations,
bonnes mceurs et droit naturel, Un débat théologmdique dans la scolastique des temps moderires
M. Chamocho Cantudo (ed.), Droit et mceurs, Imphbeaét influence des maeurs dans la configuratiodrdit,
Jaén 2011, p. 185-188. Given the divergence ohigterical traditions, it is not surprising to fitidat the status
of gifts is still a point of dispute in today’s sihrly literature; cf. R. Barbaixet contractuele statuut van de
schenking Antwerpen-Oxford 2008, p. 1013-1044.

%% Soto, De ustitia et iure(ed. fac. V. Diego Carro — M. Gonzalez Ordofied, 8 lib. 6, quaest. 2, art. 1, p.
541: ‘Contractus namque omnis, si de suo nominpepetas, actus iustitiae est, utramque colligardisem.
Laxant tamen alii latius nhomen usque ad illas aetioex quibus ex altera tantum parte oritur vincuiweluti
est donatio et simplex promissio. Et ideo Baldugm Sylvester citat in verbo, contractus, et Comsagbquitur,
g. 16, distinguit de nomine contractus, quod aatipi proprie, quando obligatio oritur ex utraquetg@aet
impropriissime quando ex neutra nascitur. Sed eeadusivae istae acceptiones abusu essent abigétaae
enim est nomina a sua nativa significatione abatiensiquidem neque donatio neque simplex promizdio
justitiam attinent, sed sunt actus liberalitatis.’
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and modernity by introducing clever distinctionsatthin the long run allowed other
theologians to advocate new opini®fis Concretely, Summenhart introduces a distinction
between three different conceptions of contrace $bcond, improper definition of contract
includes donatiori&"

Summenhart’s subtle efforts to open up the dedfinitof contract were brought to
fruition in the writings of the late sixteenth cent theologians. The Dominican Francisco
Garcia (1525-1585), who co-founded and taught etlthiversity of Tarragona, argued that
donations were contracts in the proper sense ofvbrel. He defined contract in terms of
mutual consent regardless of its synallagmatic reatwejecting Soto’s viewpoint and
Summenhart's traditional conclusion as being tomumaou$® Famous Jesuits such as
Molina and Lessius continued Garcia’s line of reasg, even though it is not clear whether
they were familiar with his thought. Molina and kes argued that gifts could be properly
called contracts. For example, Molina fiercely reda Soto’s standpoint, stressing that even
though donations are motivated by liberality antdlmpan act of justice, once they have been
concluded, they are binding as a matter of justipeamvis ex liberalitate profecta, ex ea
resultavit obligatio iustitiaf*®>. Summenhart had not yet gone so far in his reago@iting
C. 4,21,17, in which donations are called contralcessius suggests that Roman law itself
considered gifts to be contracts. Lessius defimegract as an agreement between two parties
creating an obligation for at least one of th@wnfractus est conventio duorum obligationem
saltem in alterutro pariensso that lucrative contracts are truly contr®étd essius expressly
indicates that he uses the term ‘contract’ in aewsdnse so as to be identical to ‘agreement’
and to include gratuitous contra¥s Ofiate claimed that Lessius’ was the right deéiniaind
that it was mirrored in his own definition.

69 Cappellini, Sulla formazione del moderno concetto di ‘dottriganerale del diritto’ p. 341, n. 42
interestingly notes in making the threefold distime in the conception of contract, Summenhart rniggwve
combined ideas that can be traced back to thevlatkeval jurists.

91 Conradus Summenhaf@pus septipertitum de contractijy#ugustae Vindelicae 1515], quaest. 16, par.
Distinctio, [s.p.]: ‘Secundo modo capitur improprie, et sit factum vel actus ex quo oritur tantum ex undepar
obligatio seu in quo tantum una pars obligatur. iHmrlo donatio, mutuatio et stipulatio sunt contracit non
primo modo.’

%92 Francisco Garcidratado utilisimo y muy general de todos los camsavalencia 1583, cap. 1 in: |. Zorroza
— H. Rodriguez-Penelas (eds.), [Collecion de persammedieval y renacentista, 46], Pamplona 2p081:
‘Contrato es un legitimo consentimiento de muclgo®, sobre alguna cosa convienen; del cual consentin
nace en ambas partes, 0 en una tan solamenteaadiligacion. (...) Dijimos “o en una tan solamentedy
causa de la promision, de la donacién, del depdditda prenda y semejantes contratos, en lossdaléa una
parte tan solamente nace la obligacion, como expéicacion de la naturaleza de estos claramenterse No
ignoramos haber algunos doctores que dijeron talasiertos no ser contratos; de cuyo nimero fuetomo
(...) y Conrado (...), tratando esta materia algo gedasamente con los juristas y canonistas, losesuab
quieren que sea contrato, sino el que por ambé#ssparoduce obligacion.’

%93 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 252, col. 3, num. 6: ‘Etenim mvis
promissio illa ex liberalitate donantis sit profectfueritque proinde actus liberalitatis promittenét non
iustitiae, ex ea tamen resultavit obligatio iuatiti qua promittens eo ipso ex iustitia astrictusmsiaad id
implendum, quod sola liberalitate ductus, promigitinferius suo loco fusius explicabitur.’

694 essiusDe iustitia et iurelib. 2, cap. 17, dub. 1, num. 4-5, p. 196.

895 |_essiusDe iustitia et iurelib. 2, cap. 17, dub. 1, num. 5, p. 196: ‘Nos mmewontractusutimur hic ample,
ut idem sit quogbactumet comprehendat contractus gratuitos, qui sunitvemicontractus.’
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Onate not only followed Lessius in considering at@tal, lucrative agreements as true
contracts. He also endorsed Lessius’ interpretatiohabeo ¢ontractus est ultro citroque
obligatio), to the effect that the synallagmatic aspect cbtract regards its effect rather than
its formal structur®®. This might need some explanation. Formally spegkiLessius
explains, a contract is something that is madefwgpverbal expression, a written document or
another external sign. Through these external sigm®ple express their mind, bind
themselves toward each other, and exchange rightgontract is not identical with
contractual obligation. It is merely the causehs bbligatio®’. The obligation is the effect
of the contract. Moreover, contract is an extesigh producing obligation by virtue of the
underlying consent of the contracting partiesntractus est signum externum practicum ultro
citroque obligationem ex consensu contrahentiunepay.

If we wish to understand the general law of cortescdeveloped by the Jesuit moral
theologians, it is indispensable to turn to thegcdssion of promisepfomissiq. This may
sound bizarre, but it need not be. As a matteact, fpromise’ was used as a general term to
denote the very abstract concept of contract. fumgtion was to serve as a kind of generic
concept around which the general principles of mttcould be built. It could refer both to
onerous and gratuitous contracts. As Lessius Plit it needs to be remarked that the term
‘promise’ is general in charactendmen promissionis esse geneyalend that it can be
extended to all contractp@sseque extendi ad omnes contractust as the term ‘stipulation’
can, since | can promise something in exchangsdorething gub onerg e.g. a price or a
good, or for freedratis). On the other hand, the term promise can be tasddnote a specific
contract, namely a gratuitous promise, which isivaded by liberality or gratitude.

A most delightful analysis of the term ‘promisa’ offered by Ofate. Although it
certainly builds on the work of the previous scktis, it seems to be quite unique. It is not
sure, therefore, whether all moral theologians Wddve seen things as clearly as Ofiate did.
In any case, Ofate’s analysis is quite remarkaldeallse he seems to have found a
vocabulary with which to express ideas that areomformity with the scholastic tradition but
prefigure much later developments in the historypo¥ate law, particularly in nineteenth
century Germany. He distinguishes between threéerdiit meanings ofromissio 1)
promissioas a part of every contract, namely the offer,cwhalong with the acceptance,
constitutes the basic skeleton of every contrgcgir@missioas the combination of offer and

%% Ofate,De contractibustom. 1, tract. 1, disp. 1, sect. 3, num. 17, ;pRéferens praedictam definitionem
[Labeonis], sic explicans, est pactum ex quo uitrogue oritur obligatio, quo fit ut illa Labeon&nunciatio
formalis non sit, sed sit effective interpretanidassius (...) cum hac definitione consentit.’

807 | essius,De iustitia et iure lib. 2, cap. 17, dub. 1, num. 1, p. 196phtractus est ultro citroque obligatio,
quod Graeci sunallagma vocarnta habetur I. 19, Labeo, ff. de verborum sigrafione, quae definition non sic
est intelligenda quasi contractus sit formaliteligation (obligation enim est effectus per contumetproductus

in contrahentibus) sed quod sit causa obligatidas$.enim formaliter locutio vel scriptura vel aiexternum
signum, quo hominess exprimunt mentem suam et\geissim alter alteri obligant et iura commutartaque
contractusest signum externum practicum ultro citroque datlignem ex consensu contrahentium pariens, quod
nomine Graeco clarius indicatur.’

%08 | essius,De iustitia et iure lib. 2, cap. 18, dub. 1, num. 1, p. 216: ‘Notamdest, nomepromissionisesse
generale, posseque extendi ad omnes contractus, etimomen stipulationis. Possum enim promittene r
aliqguam sub aliquo onere (v.g. ut detur pretiumrasatalia) vel gratis.’
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acceptance which precedes every contracpr@jnissioas a specific contract — which falls
outside the scope of the following discussion.

In its first sense, ‘offer’promissiocomes down to the proposar¢positum to do
something that is of use to another person withitkention of obligation even before the
other party has accepted the offer. Hemremissioin the sense of ‘offer’ is part and parcel
of every contract, since every single contract tasof the promise, that is the offer, to
transfer a property right, on the one hand, andatieeptance of that offer, on the other hand
(omnes contractus ex promissione et acceptationstaodf®. In this first sense, promise is
different from contract in the way that a substngart differs from the wholetigmquam
pars a toto diffeft For, as Ofate vividly explaiff$:

Every contract is composed of a conflation of psmerand acceptance, just as a physical thing
is composed of matter and form, or a human beingoed and body. Now if promise is
understood in the second manner, then it doesiffet ffom contract, just as a man does not
differ from the combination of his soul and body just as as the whole universally does not
differ from the united combination of its two parts

In its second senspromissiodenotes precisely that fundamental fusion of odiled
acceptance that forms the backbone of contractratwtel both in generic and specific terms
(promissio simul cum acceptatione et sic est cotusit’. Here, promise coincides with
contract in the way that man coincides with the bimration of his body and soul. Is there a
more plastic way conceivable to elucidate the dloetof offer and acceptance?

3.3.2 All accepted promises are binding
3.3.2.1 First requirementanimus obligandi

Voluntary intention as the foundation of contratifaigation was beyond doubt for the early
modern scholastics. The most direct expressionkisfprinciple can be found in the Jesuit
writers. Lessius holds that the entire power ohige to bind stems from intentioannis vis
obligandi promissionis est ab intentigf€. Lugo couples this basic insight to the metaphor
of contract as an act of private legislation. Ps®nis seen as a private law, which the

9 Ofiate De contractibustom. 2, tract. 9, disp. 29, sect. 1, num. 6,7%: ®rimo pro proposito aliquid faciendi
in utilitatem alterius cum intentione se obligadite acceptationem, et sic est pars cuiusque ctundragquia
omnes quotquot sunt contractus ex promissione fargersdi dominium vel partem et acceptatione coristan
conflantur.’

%1% Ofiate De contractibustom. 2, tract. 9, disp. 29, sect. 1, num. 7,%: £omponitur enim et conflatur omnis
contractus ex promissione et acceptatione tanquamateria et forma compositum physicum, vel tanquam
homo ex anima et corpore. Si vero secundo modo tsmpmeon differt promissio a contractu, sicut necrfo non
differt ab anima et corpore simul sumptis, necrofliquod in universum differt a duabus partibus Simul
sumptis et unitis.’

1 Ofate, De contractibus tom. 2, tract. 9, disp. 29, sect. 1, num. 6, P.: 8Secundo pro quacumque
promissione simul cum acceptatione, et sic estraonts, et omnia genera et species contractus ¢quigs sunt
promissiones quaedam) pervagatur.’

612 | essiusPe iustitia et iurelib. 2, cap. 18, dub. 1, num. 6, p. 216.
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promisor imposes upon himself and by virtue of wahie binds himséif®. In the absence of
will there can be no talk of a binding promisecsira law cannot be properly called a law if
its outward expression does not rest on the iniletanbind®“. If a legislator lacks the will to
bind, his subjects are not bound. By the same takéime promisor does not have the will to
bind himself, then there will not be a private lawa promisedeficiente animo se obligandi
non erit lex privata nec promissfd®.

Not only is the will to be bound essential to cantual promise, Jesuits such as
Lessius, Lugo and Onfate insist that contractuaigabbn also requires that the promisor
intends to bind himself as a matter of commutajivgtice. The object of the intent of
obligation must be the exchange of legally enfabzaights and obligations. We will come
back to this point further in this text. It is safént to note here that the moral theologians
were careful to distinguish between mere promisdsob friendship or liberality and truly
juridical promises. To put it in modern terminolodlie theologians were aware that not all
agreements are exactly the same as contracts. Epremising out of social convenience,
gentleman’s agreements, and serious contracts.

What also preoccupied theologians was the needstmglish promises from other
assertions about future action. As Soto put ith margin of his treatment of the force of a
vow (voturm) — which is basically a promise between man and (@&stead of a promise in
between men — a simple assertion about the futuge, ‘l will do’, is not necessarily a
promise §implex assertio futuri non est semper promj§&ioThe difference is that plans can
be changed whereas promises cannot. The distindiemveen a plan or resolution
(propositum and a promisepfomissig went back to Thomas Aquinas’ succinct analysis of
the making of a vow. In Thomas’ view, a vow combs in three successive staifés 1)
deliberation deliberatig ; 2) the resolution of the willpfopositum voluntatjs; 3) promise

®13 |ugo, De iustitia et iure tom. 2, disp. 23, sect. 1, num. 4, p. 103: ‘Pssioi enim est lex privata quam
promittens sibi imponit et qua se ligat, ubi ergalefectu animi non se ligat, non est lex nec pssioi’

®14 Lugo, De iustitia et iure tom. 2, disp. 23, sect. 1, num. 4, p. 103: ‘Edgm in hac quaestione de nomine
placet magis quod deficiente voluntate interna dmatur promissio, quia promissio simpliciter diritactus
humanus inducens obligationem, sicut etiam lexraxdgroposita sine voluntate obligandi non estdeprie et

in rigore, et sicut matrimonium externum sine carisseinterno non est matrimonium et votum externime s
voluntate se obligandi non est verum votum, etsialiis.’

®15 Lugo, De iustitia et iure tom. 2, disp. 23, sect. 1, num. 4, p. 103-104uSsi in legislatore desit animus
ligandi et obligandi subditos, quantumvis propoagterius et fingat se velle obligare, non obligasi per
accidens propter ignorantiam, qua subditi putahiisse legislatorem obligare, ergo | deficientaramilla non
est lex vera, sed apparens. Sic ergo lex privaticiente animo se obligandi, non erit lex privage promissio.’

61 Soto, De iustitia et iure(ed. fac. V. Diego Carro — M. Gonzélez Ordéfied, 4, lib. 7, quaest. 2, p. 631:
‘Praeter haec ex superioribus recolendum est siempliassertionem futuri non esse semper promissioSem
enim dicas, faciam, id tantum exprimens quod inppsito habes, non subinde obligaris nisi illo ichse
proferas quod est, promitto facere, ut puta duns guite quidpiam petit, et respondes, faciam. Alas supra
diximus posse te mutare propositum.’

617 Aquinas,Summa TheologiaéEd. Leonina, tom. 9), llallae, quaest. &e(votd, art. 1, concl., inOpera
omnia iussu impensaque Leonis XllI editam. 9:Secunda secundae a quaestione LVII ad quaestionexil C
cum commentariis Cardinalis CajetarRomae 1897 [hereafter: Ed. Leonina, tom. 9],32: 2Promissio autem
procedit ex proposito faciendi. Propositum auteiquaim deliberationem praeexigit, cum sit actus ntatis
deliberatae. Sic igitur ad votum tria ex necessitaguiruntur, primo quidem, deliberatio; secung@positum
voluntatis; tertio, promissio, in qua perficituticavoti.’
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(promissiq. In the early modern period, this became a popway to analyze not only
promises to God, but also promises between men.

The debate on the distinction betwedgliberatiq propositumand promissio truly
began with Tommaso da Vio Cajetan. Unfortunatelgje@n’s commentaries often made
Thomas’ thoughts more complex than they were. Afpwoi case is his explanation of the
meaning ofdeliberatia What one might wish to retain from his lengthypesition is that
deliberation does not simply signify voluntarin@sshis context'®. Deliberation presupposes
an intellectual act, namely the assessment and @asop €ollatio) of a large set of different
courses of action, and an act of will, namely tleéedmination determinatig to pursue one
chosen course of actidi. In Cajetan’s view, this element of determinatizomstitutes true
deliberatia It is different frompropositum because a plan always regards the future whereas
the determination of the will to follow one partiau course of action after careful rational
analysis is irrespective of tirff@ Also of interest is the conclusion that the wo'dsill do’
should not necessarily be interpreted as constguwibinding promise. Unless the promisor is
motivated by a trueanimus promittendi‘l will do’ can also express the intent to do
something in the futureefiuntiatio proposi)i or the impending, factual realisation of an act
(enuntiatio event)&™.

For many generations, moral theologians struggigith the distinction between
propositumand promissio Molina insisted that gropositumis entirely different from a
promissio More precisely, it is different to have the firamd deliberate will and purpose
(propositum to do somebody a favor, expressing this will @ndpose linguistically through
the use of a future verb, and to constrain ondssliringere seipsujnout of liberality and
through one’s own will to do something in favor simebody, also expressing this through
the use of a future vetts. In other words, what preoccupied the theologiaas whether a
statement such as ‘tomorrow | will give you a hometomatically produced obligation or
not. As is frequently the case, not until PedradQd@ate was a more or less clear, systematic,
and persuasive linguistic analysis of statementt s1$ these finally brought forward. Ofate
holds that the proposition ‘I will give you a horsgmorrow’ can have no less than five
meanings quincuplex sensisOnly two of them involve obligation of some kind

®18 Tommaso de Vio Cajetanu8pmmentaria ad Secundam Secundae divi Thoma®ancti Thomae Aquinatis
opera omnia iussu impensaque Leonis Xl editen. 9:Secunda secundae Summae Theologiae a quaestione
LVII ad quaestionem CXXIIRomae 1897 [hereafter: Cajetan@mmentaria ad Secundam Secundae divi
Thomae(Ed. Leonina, tom. 9)], ad quaest. 88, art. 3%, num. 3.

619 CajetanusCommentaria ad Secundam Secundae divi Thaiide Leonina, tom. 9), ad quaest. 88, art. 1,
p. 236, num. 4.

620 CajetanusCommentaria ad Secundam Secundae divi ThaoflBdeLeonina, tom. 9), ad quaest. 88, art. 1,
p. 236, num. 4 (in fine).

621 CajetanusCommentaria ad Secundam Secundae divi ThaoflBdeLeonina, tom. 9), ad quaest. 88, art. 1,
p. 235, num. 1.

%22 Molina, De iustitia et iure tom. 2 De contractibu¥ tract. 2, disp. 262, cols. 36-37, num. 1 : dllante
omnia est observandum, longe diversa esse, aliwarare propositum voluntatemve deliberatam ac firma
quippiam in gratiam alicuius faciendi, idque veifaturi temporis exprimere, dicendo faciam hoc, dabo tibi
hoc, aut illud ; et aliquem ex sua liberalitatgpseim propria voluntate astringere ad quippiam fadtien, idque
verbo futuri temporis exprimere, dicendo, promitte facturum vel daturum tibi hoc, aut tali die daid hoc,
aut in gratiam tui faciam hoc, aut illud.’
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The first meaning of statements such as ‘I willegyou a horse tomorrow’ or ‘I will
give you a hundred’ is a mere affirmation of wisegoing to happen in the future. It is neither
a plan nor a promise, but an objective statemera @fture eveit>. The speaker merely
intends to make a propositiopropositig. In its second meaning, ‘I will give you a horse
tomorrow’ involves a certaipropositum but it is not gpropositumin the proper sense of the
word and it is not binding. It is a mere affirmatiof a present intention which can still be
altered. The speaker does not intend to bind himselocably. At the very moment he
makes this statement, he can already be aware dath that he probably is not going to give
the horse because of the ‘fragility of human natf& The element of mutability
distinguishes the second from the third meaninglofill give you a horse tomorrow’. If
there is an intention of permanence, then ther@ psopositumin the proper sense, and a
promise in an improper seriée

What distinguishes the three aforementiopeapositionesfrom true promises is the
element of obligation. Yet, obligatory statemeinisurn, subdivide into two categorfés On
the one hand, there are propositions such asl‘igivié you a horse tomorrow’, which involve
the intent of producing obligation as a matterustice in exchangem animo se obligandi
ex iustitia commutatia These propositions are contracts in the propeses of the word. On
the other hand, there are agreements between twon®ein which the promisor merely binds
himself as a matter of — what we would now consittelbbe — morality ¢um animo se
obligandi ex aliis virtutibus, ut ex gratitudine jepate, misericordia, liberalitate vel ex
honestatg These agreements are truly agreements if theyaerepted by the promisee, but
they are not contracts properly speaking, accordin@fate’s definition of contract as an
agreement which is binding as a matter of commuggtistice pactum obligans ex iustitia
commutativ

To conclude, no matter how sophisticated or unstiphted their respective linguistic
and psychological accounts of promisory statememet®, the moral theologians insisted that

2 Ofiate,De contractibustom. 2, tract. 9, disp. 29, sect. 1, num. 4, H: &rimo ut solum affirmet quod
futurum est vel ipse credit futurum, sicut posdétraare quamcumaue aliam veritatem, quia hae psitiooes
etiam si sint de futuro contingenti determinatarbdrd veritatem in se ipsis, licet non habeant deteatam in
causis.’

%24 Ofate,De contractibustom. 2, tract. 9, disp. 29, sect. 1, num. 4,568 ‘Secundo modo potest esse intentio
illam propositionem proferentis non affirmare eaeritatem futuram, scilicet se daturum centum Petsa
praesentem suam intentionem dandi, sive postéai¢turus sive non. (...) Sicut qui confitetur gelcerdos qui
audit confessionem, potest valide et licite assemss habere de praesenti intentionem et simul eske
propositum illud ex fragilitate humana, irruentiboiscasionibus et tentationibus non esse impletutinipse
hoc credens licite confitetur et sacerdos confegsioexcipiens et idem credens licite eum absolvit.’

%% Ofate,De contractibustom. 2, tract. 9, disp. 29, sect. 1, num. 4,6: Tertio potest proferre illa verba dabo
tibi centum ita ut non solum asserat se habererdespnti intentionem dandi sed etiam assevereh &= i
intentione permansuram, quam conceperit in udiitaet gaudium eius cum quo agit et ut sciat eaneam
habens disponat quod sibi magis expediat, quiadpa@us est et curaturus ut in effectum deducétutamen
ut neque velit se obligare ex iustitia nec saltenhenestate, neque secutum reddere illum de iltitentionis
effectu, quia non tenetur ex veracitate illam pflonem veram facere sed veram dicere et hocrepopitum,
scilicet actus voluntatis efficax faciendi aliquigiod includit etiam intentionem perdurandi et pererai in
eadem voluntate (...).

%2 Ofiate De contractibustom. 2, tract. 9, disp. 29, sect. 1, num. 4,6.6®!. 2.
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the primary condition for any binding promise irettechnical sense of an offer to contract
requiredanimus obligandi

3.3.2.2 Second requiremenjpromissio externa

If the will is the measure of all things contradiuthen it would seem that the production of
obligation is not dependent on any externalizatibrough signs of communication. As
Francisco de Vitoria notes in regard to gratuitpusmises, the declaration of promise does
not add any obligation to the obligation which altg exists by virtue of the will. The
outward statement of promise is merely declarativee roots of a promise lie in the will
(radix promissionis in volunta}¥’. Consequently, Vitoria takes the view that the ener
interior intent to bind yourself is sufficient, kast in simple promis&€ He acknowledges
that in ‘contracts’, namely onerous contracts, ek communication is required for the
promisor to be bound. Perhaps confused by Vitorergumentation, Domingo de Soto
concludes that one could argue either way, nanhelyexternal signs are required or that they
are not. Moreover, he points out that this is prilmaa problem from the point of view of
conscience Hoc forte problema est stando in iure mero natuetein conscienti®?’. In
practise, external signs are always required.

Through making the distinction between simple ps@si and contracts, which
roughly corresponds to the distinction between ujt@is contracts and onerous contracts,
Vitoria was able to go around a particularly auttadive argument for the contrary opinion.
This contrary opinion, which was to become the rcleajority opinion by the end of the
sixteenth century, held that exteriorization wasadlitely required for contractual obligation
to arise. It can be traced back to Thomas Aquidagussion on vows. In articulating the
difference between vows and human promises, Thetn@ssed that obligations between men
require that the will of the promisor to bind hirtidee expressed through words or other signs
(per verba vel quaecumque exteriora sijia There is an outward declaration needed for the
promise to become binding toward another humangb&onversely, God or the angels can

%27 See Francisco de Vitori§ommentarii in llamllagquaest. 88, art. 1, num. 5, i@omentarios a la Secunda
secundae de Santo Toméicion preparada por V. Beltran de Heredia, tdmDe justitia (qgq. 67-88),
[Biblioteca de Tedlogos Espafioles, 5], Salaman&,19. 329 (hereafter: ed. Beltran de Heredia, #m.

628 Vsitoria, Commentarii in llamlladed. Beltran de Heredia, tom. 4), quaest. 88larium. 5, p. 329: ‘Sed ego
puto quod bene posset quis per solum actum ingeriarbligari alteri, quia videtur mihi quod argumemtillud
convincat, scilicet quia verba exteriora non obiigaec inducunt aliquam obligationem. (...) Et @iba sancti
Thomae, dico quod vult dicere quod homo non pgiasisci, id est facere pactum cum homine alteropmest
facere contractum obligatorium nisi per verba eater Et haec sunt de obligatione simplicis proiisis et
assertionis.’

629 Soto, De iustitia et iure(ed. fac. V. Diego Carro — M. Gonzélez Ordéfied, 4, lib. 7, quaest. 2, p. 613:
‘Aliquantulo autem difficilius dubium est an promie quam apud te sola mente homini facias, sigabdiria.
Visus est sanctus Thomas, artic. 1, id negare. llog forte problema est, stando in iure mero natetam
conscientia. Nam in foro exteriori manifestum egntalem obligationem, imo neque omnem quae fitr@hse
ligare. Sed in conscientia de utraque forte pasteasi quisque potest.’

630 Aquinas,Summa TheologiagEd. Leonina, tom. 9), llallae, quaest. 88, artcdncl., p. 234: ‘Sed promissio
guae ab homine fit homini, non potest fieri nisi perba vel quaecumque exteriora signa. Deo auteespfieri
promissio per solam interiorem cogitationem, quiaigitur | Reg. XVI, homines vident ea quae parent, sed
Deus intuetur cat
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see inside man, so that vows, which are basicatijnses to God, need not be communicated
in order to become binding.

As has been explained before, the Jesuit moralldgems did not adhere to the
distinction between gratuitous promises and cotdranymore, so that they would have to
find other arguments than Vitoria if they wishedctmunter Aquinas’ standpoint. As will be
illustrated in the next paragraphs, the only Jesiib seemed willing to go against the
common opinion was Luis de Molina. In practice, drgued, external signs are always
needed, since they are required by positive law,aapromise can be revoked as long as it has
not been accepted by the promfSéeyet the crux of the matter is, and in sorting thi crux
Molina deviated from the common opinion, whethetward expression of a promise is also
needed as a matter of natural law — the will beheg foundation of contractual obligation
according to natural law. It may well be that cilalv added a further condition to make
promises binding besides th@imus obligandinamely exteriorization, but should we infer
from this that external communication of the pramis also needed for the promisor to be
bound in conscience ? In other words, does theinmgant to express a promise through
external signs merely pertain to civil law or aleaatural lak*??

In Molina’s view, the requirement to signify theomise to the promisee is merely
civil in nature. Adducing paragragPer traditionem(inst. 2,1), he argues that nothing is as
naturally equitable as to observe the will of thvener. The will is both a necessary and a
sufficient source of contractual obligation. Wontsother external signs cannot add anything
to this obligation, which is founded on the willhdy do not contribute to the formation of
contractual obligatioli°. Signs are merely vehicles to express the wsiljr(ificatio solum
instrumentun?®*. In Molina’s view, exteriorization of the promides been laid down by
statute law for the sake of the common good, becpusmises need to be accepted in order
to become binding as a matter of civil law. Howewelolina denies that acceptance is
necessary as a matter of natural law in the filmté®>. This is precisely the other point on

%31 Molina, De iustitia et iure tom. 2, tract. 2, disp. 266, col. 63, num. 7ari8 ea quaestio parum utilitatis habet
ad praxim, cum enim iure civili, in commune reipobe bonum, facta sit potestas revocandi promissiat
donationes antequam acceptentur, etiam si verbosauito factae sint, atque adeo, etiam si extesing
manifestatae (...).’

%32 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 266, col. 63, num. 8 : ‘Quodaehpc loco
potissimum disputare intendimus est, utrum sedllisg@ositione iuris civilis, standoque solum intirites iuris
naturalis, donatio mere interna, qua quis diceeeus, dono talem rem meam Petro, aut promitto Pe&o
daturum illi hanc rem, obliget in foro conscient&e donantem aut promittentem (...).’

%33 Molina, De iustitia et iure tom. 2 De contractibuf tract. 2, disp. 266, col. 64, num. 9: ‘Primoogiam
voces et scripta sunt signa conceptuum, neque aberit obligandi nisi ex interiori actu quem expnmatque
ex voluntatis intentione se obligandi et promitte(d.); ac plane, si ab externa promissione aut tiona
auferas voluntatem et intentionem internam se abhtig tollis in foro conscientiae illius obligatiem. Ergo
donatio aut promissio mere interna, quantum eseexim habet obligandi in foro conscientiae, nolus si
Deo fiat, sed etiam si fiat homini.’

834 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 266, col. 64, num. 11.

%% Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 266, col. 64, num. 10: ‘Secundo,
acceptatio, stando in solo iure naturali, neceasan est ut promissio aut donatio sit validaretvincabilis, sed
iure positivo in commune bonum introductum estegfulariter sit conditio ad id requisita.’
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which his view radically differs from the commonimipn of the moral theologians. We will
come back to it below.

Another argument which Molina brings forward tay@ against the necessity of
exteriorizing the promise is taken from the Romaw lof property (e.g. D. 41,2,3,8).
Possession of a thing can be lost if only one daswill to possess it anymoredssessio
sola voluntate non possidendi amitt)iif. Even ownership of a thing can be lost, if onesdoe
not will to own that thing anymore and possessibiit ¢ lost. It is then considered to be
abandoned and becomes the property of the firstopewho occupies it. Molina illustrates
this through the example of boatsmen who do not thle pain to lift the anchors of their
ships out of the water when they set out to le&xeehiarbour. They wittingly part with their
property and leave it behind. These anchors thearbe the property of the first person who
takes therf?’. By the same token, the right to claim the giftransferred to the promisee by
the mere inner will of the promisor.

Molina acknowledged that his view ran counterhi® majority opinion. Moreover, he
provided his adversaries with the arguments tottdts view. In regard to the argument from
property law, for instance, he suggested that tiadogy did not hold water, since transferring
a right is more difficult than parting with °¥# Lessius gratefully accepts Molina’s
suggestioft® ‘even though possession and ownership can beHostgh an internal act, as
when a thing is considered to be abandoned, thegotebe transferred to another person,
since that requires many things.” One of the deeisiements in Lessius’ rebuttal of Molina
is the idea that inner acts of the will are notatdp of conveying rights by themselves.
External signs are not merely instruments of thié. wi a remarkabe piece of pragmatic
linguistics, Lessius argues that external signsehidne effect of making the inner volition
effective and real. Language does not passivelyepthe act of will, it actively creates the

very reality it signifies §unt signa quaedam practica efficientia id ipsurodjgignifican}®*°.

63 Molina, De iustitia et iure tom. 2 De contractibuj tract. 2, disp. 266, col. 64, num. 12.

%37 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 266, col. 65, num. 12: (...) aods a
propriis dominis relictas in portubus, quia recednolentes sumptus facere aut industriam apponereisi
extrahendis aut quaerendis dicimus haberi pro idésekt fieri primo occupantis easque extrahermigo pari
ratione donatio aut promissio mere interna eriissstando in solo iure naturali ut donatarius corapéus a
nobis supra explicatum ad rem sibi ita donatanpaamissam.’

%38 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 266, col. 66, num. 19: ‘Ad quantdicat,
licet actus internus sufficiat ut, qui illum exet,caliquid in seipso amittat, non tamen ut traresférs in alterum,
nisi accedat conditio sine qua non, hoc est, mstaif® externa eiusdem actus.’

639 | essiusPe iustitia et iurelib. 2, cap. 18, dub. 5, num. 32, p. 219: ‘Adwetum, etsi possessio et dominium
possunt amitti actu interno, ut cum res habeturdenelicto, non tamen transferri in alterum. Ad leoém plura
requiruntur. Facilius enim est aliquid desinererguacipere esse aut in altero produci. Unde ne@litesi dari
per internam promissionem potest.’

640 | essius,De iustitia et iure lib. 2, cap. 18, dub. 5, num. 30-31, p. 219: Hadoilius tamen videtur,
promissionem donationemque internam iure naturse esufficientem et invalidam ad obligandum. (..atiR

est, qui promissio et donatio sunt signa quaedautipe, efficientia id ipsum quod significant. Gariim dicit,

promitto tibi, do tibi, non solum significat intexm cogitationem et affectum dandi, sed etiam ipsuwum

donationis et promissionis, qui in hisce verbis gibintentione prolatis formaliter consistit, effectum eius,
scilicet obligationem, quae nascitur in promittergeius, quod nascitur in promissario. Quare cetmsinterni

non sint idonea signa ad alteri significandum, sant etiam instrumenta ad se alteri obligandum, hast
aptitudo fundatur in significatione ad alterum.’
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In all, Lessius epitomizes the majority opiniort@aing to which obligation depends
on the will as a necessary, but not as a suffiatentdition. Or as Lugo puts{t, ‘albeit that
words without inner will do not bind, neither doas inner will without external sign’. To
return to Lessius, the will cannot be the causebtifjation ‘immediately’, that is without the
medium of external sigh®¥. Similarly, a judge's sentenceufisdictio) is not rendered
effective until it is pronounced. Rights cannot tbensferred or accorded to other persons
through mere inner volition of the promisor alor@ontractual exchange of rights and
obligations is a social phenomenon that requiresptiomisee to participate in the transaction
by knowing, by virtue of external communication,atlis going on. This leads us to the third
indispensable stage in the making of contractubdjation : acceptance by the promisee.

3.3.2.3 Third requirement promissio acceptata

Although it would become standard contract doctrinethe natural law tradition that
acceptance is required for an offer to be binditige question of the status of
pollicitatione$*®, or mere unilateral, unaccepted offers, was afesadsource of controversy
throughout the centuri&¥. It is probably to the credit of Jesuit moral thuggans such as
Lessius to have insisted on acceptance as an edsstage in the formation of contractual
obligation. This is not to say that all the Jesunts all moral theologians subscribed to that
view. On the contrary, Lessius was urged to expoand defend his views precisely in
rebuking the argument to the contrary as advodayellolina. While Lessius underlined the
element of mutual consent in the definition of caat, thus requiring the acceptance of the
offer by the promisee, Molina focused on the wiltgpacity of binding itself, regardless of
what the promisee did.

The debate on the obligatory nature of a unilatem@accepted promisedllicitatio)
was particularly vivid among the decretalists. Hmesent purposes, a brief look at
Panormitanus should suffice. The inconsistencyisftimought orpollicitationesmirrors the
confusion that reigned among the canonists morergéy. In his commentary on canon
Qualiter (X 1,35,3), Panormitanus argues tpatlicitationes— understood as promises to an
absent party — are enforceable in the ecclesiastizat$*®. Yet in commenting upon canon

%41 | ugo, De iustitia et iure tom. 2, disp. 23, sect. 2, num. 34, p. 112: ‘Resieo ex dictis [ad Molinam], verba
sine voluntate interna non posse quidem obligagd, rec voluntatem internam sine signo externo, qoia
sufficit ad connexionem sensibilem ponendam, quaddt ius praelationis ad alios, ut diximus.’

842 | essius,De iustitia et iure lib. 2, cap. 18, dub. 5, num. 33, p. 219: ‘Ettatvis obligandi sit a voluntate,
tamen voluntas non potest eam immediate in honansare absque actu externo tamguam instrumerdaquadi
hoc ipso quo interius vellem, alter haberet iusiimia bona mea, nec possem ea alteri dare vegretiHlinc fit,
ut etiam iurisdictio sine actu externo dari nequeatommuniter theologi docent.’

43D, 50,12,pr.: ‘Pactum est duorum consensus atque conventiliifaio vero offerentis solius promissum.’
Compare GémezZCommentarii variaeque resolutione®m. 2, cap. 9, num. 1 p. 289: ‘Pollicitatio estda et
simplex offerentis promissio, non secuta acceptaticreditoris tacite nec expresse (....). Gémez tibekview
thatpollicitatio is not binding as a matter of civil or canon law.

844 ¢ still is today, see C. Cauffmabg verbindende eenzijdige beloffetwerpen 2005.

%45 panormitanusCommentaria super Decretalibuom. 2 Super secunda parte primi Decretalium ljprad
X 1,35,3, f. 132v: ‘Et sic videtur quod cum verbymmomissio sit multum generale, nedum in pacto gesid
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Cum inter universagX 1,6,18) he doubts the actionability pbllicitationesas a matter of
canon law*. In the mid-sixteenth century, Covarruvias attéstshe ongoing nature of the
controversy and adds grist to the mill of confusibte sets out pretty straightforwardly,
saying that offers are binding as a matter of catawf*’. In the context of promises
strengthened by oath, he claims that equity demé#matsoffers should be binding without
there being a mutual agreement, since the prorsisuitl is the measure of all things as a
matter of natural law n@turalis obligatio quantum ad meipsum attinet aonmensensu
deducitu)®*®. Yet the discussion meant to buttress the oppeiite takes the lion’s share of
his exposition.

Covarruvias points out that, ‘regularly’, the carlaw considers unaccepted promises
as not binding regulariter etiam iure canonico ex pollicitationecti non oritu)®*®. His
reasoning is fundamental:pallicitatio does not produce natural obligation, because aatur
obligation in contracts arises out of the consentwo parties. This remained a major
argument to affirm that acceptance is a necess@gesin the making of contractual
obligation, for instance in Lessiushligatio non nascitur nisi mutuo duorum conseéfEu
Moreover, the requirement of acceptance was not deebted by Molina. He endorses what
he considers to be the common opinion, namely #saf general rul@ollicitationesare not
binding either as a matter of civil or canon falvAt the same time, he points out why this
rule only applies in principle. There is a list ekceptions going back to Roman law
(D. 50,12) which concern simple offers to suppablic projects follicitatio civitati)®>>
These offers are binding, indeed, from the mométtiar expression.

duorum, sed in pollicitatione, quae est unius tamtdebet habere locum iste textus, nam ex sigmdifibaius
verbi promittuntur non requiritur quod intervengréctum, sed sufficit nuda promissio unius tantum)(

%46 panormitanusCommentaria super Decretalibugom. 1 Super prima parte primi Decretalium libriad

X1,6,18, f. 135v, num. 13: (...) ex simplici polliatione non agitur de iure civili (...) nec etiam pacto nudo
(...). Sed de iure canonico posset dubitari et ulgirirenisset pactum recurrendum esset ad c. 1 dis.p@ed in
simplici pollicitatione esset magis dubitandum.pBtlicitatio differt a pacto quia pollicitatio eshius, cum sine
pacto promitto tibi aliquid. Pactum vero est duoruim). Verum simplici pollicitatione non credo quaossit

alius agere pro interesse suo, quia c. 1 loquitupakcto, sed peccat retrocedens, iuxta illud pstdmi Quae
procedunt de labiis meis, non faciam irrita.’

847 CovarruviasRelectio in cap. quamvis pactuart. 2, par. 5, num. 15, p. 275: ‘Quarto priadiier est hic
adnotandum iure pontificio actionem oriri et daripwllicitatione, quae est unius promissio abseoti praesenti
facta.’

648 CovarruviasRelectio in cap. quamvis pactumart. 2, par. 5, num. 16, p. 276: ‘Etenim utcumgit de illa
controversia si pollicitationi iuramentum accessexequissimum erit quod ex ea obligatio orituaetio detur,
idemque iure verius videtur, si vim iuramenti ddiger consideremus. Nec enim video quid impediat me
naturaliter absenti obligari adhuc nullo cum eotpanito, siquidem naturalis obligatio quantum aipsum
attinet a meo consensu deducitur. Qui consensudscpissimus est, nisi lex impediat, donec abseescili
promisi expresse vel tacite obligationem istam teti

649 CovarruviasRelectio in cap. quamvis pactumart. 2, par. 5, num. 15, p. 275: ‘Igitur regitkr etiam iure
canonico ex pollicitatione actio non oritur. Et @ierea constat haec opinio ex eo, quod pollicitadio producit
naturalem obligationem, quae ex consensu duorutr ori

60| essiusPe iustitia et iurelib. 2, cap. 18, dub. 6, num. 34, p. 220.

%51 Molina, De iustitia et iure tom. 2 Pe contractibu} tract. 2, disp. 263, col. 40, num. 1: ‘Convemeru
doctores, promissionem antequam acceptetur, atgee antequam in pactum transeat, regulariter neque
obligationem civilem, neque actionem in secularofparere (....).’

%2 See lawsPactum(D. 50, 12, Br.), which holds that if an offer is made for théeaf honor ¢b honorerjy
debt is created, just as in the case where the smprémised have effectively been startedeptum opys
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The pollicitationes civitatilead us to the heart of one of the biggest pahisonflict
between Molina and Lessius. The dispute concernedssue of whether the foundation of
the requirement that said that offer needs to beged lies in civil law or in natural law. The
terms of the debate are similar, then, to the anthe second requirement for promises to be
binding, namely exteriorization. Although there veageement on the practical solution, there
was disagreement on the theoretical foundationleofequirement. Another parallel concerns
the outcome of the controversy. Molina eventualigt lagainst Lessius. The reason why the
pollicitationes civitatibecame the bone of contention around which thatdetrystallized is
because their bindingness seemed to imply thag thhas a natural obligation ensuing from an
unaccepted promise. The reason why the moral tgewis thought this way requires some
explanation. It was thought that positive obligatioould not exist unless there was an
underlying natural obligation. In addition, poséilaw was thought to be able to qualify or to
remove natural obligation.

Molina derives from the existence of positive leghligation in certairpollicitationes
civitati the existence of an underlying natural obligatidrBut given that, as a rule, offers are
not binding from the point of view of positive lalwe also holds that this natural obligation
has in most cases been qualified by positive laMblina’s view, simple, unilateral and
unaccepted promises are binding in principle asatenof natural law. Only afterward did
positive law make this natural obligation depend@nticceptance in all offers, excluding the
pollicitationes civitati As a matter of principle and for the sake of¢dbexmon good, positive
law introduced acceptance asanditio sine qua nofor offers to become binding. However,
citing Covarruvias, Molina claims that the true smuof promissory obligation is founded on
the promise itself and not on the acceptance, aodtffiers out of themselves produce natural
obligation. This is certainly true in gratuitousoprises, where the liberality of the promisor

Propter incendiun{D. 50, 12, 4), which declares an offer bindingt i made for the benefit of the republic in
situations of natural disastgrrppter incendium vel terrae motum vel aliquam am);, Ob casum(D. 50, 12, 7),
which stipulates that the promisor is bound to genfwhatever he promised with an eye on a cer@ionfaGod
(ob casunmp even if eventually nothing evil happens. Compdidina, De iustitia et iure tom. 2, tract. 2, disp.
263, col. 61, lit. b-d.

%53 Molina, De iustitia et iure tom. 2 De contractibu¥ tract. 2, disp. 263, cols. 46-47, num. 12: ‘Hanc
sententiam primo persuadet id, quod supra osterglimempe de iure civili ex promissione facta civitaut
reipublicae concedi actionem, esto acceptata neritfibi namque ea promissio, specata sola ipsitiga, vim
obligandi non haberet, sane civile ius numquam sswguam naturam et vim id illi tribueret. Licet enios
aliquando in commune bonum consueverit vim obligagdam ex sua natura habent, ab aliquibus coitiesct
aut actibus auferre, ut ab alienationibus factisimoribus, aut ab Ecclesiis sine solemnitatibusdacbnstitutis,
ab alienatione fundi dotlias, a donationibus sim&nuatione factis ultra certam summa et a multis, axon
tamen consuevit vim actibus ad alienandum suprarips naturam tribuere, praesertim quando alienadio
mere gratuita, qualis ea est, de qua nunc dispiamu
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must not be thwarted by the Sf&feln all, then, the foundation of the acceptancgiirement
is positive law iiis positivun), according to Molin%®.

Although Lessius did not entirely reject Molin@pinion — which he deemed probable
— he still thought the contrary opinion to be nedcethe truth: acceptance is required not
merely as a matter of positive law, but primarisyamatter of natural lawug naturale seu
ius gentiun>®. Also, it is worthwhile noticing that Lessius made genuine effort at
expounding the principles of a general law of cacitr In Molina and Covarruvias the
argument wavers somewhat confusingly in betweenaweof gratuitous promises and the
law of promises in general. Lessius tries to harmerihe rules that govern all kinds of
promises.

In Lessius’ view, the common opinion holding thaatgitous promises regularly do
not produce civil or natural obligation until theyre accepted is equally applicable to
gratuitous promises as it is to all other contrgadem in omnibus aliis contractib)fs’.
Because of the right to revoke a promise beforee@ence in onerous contracts, Lessius
argues that the same must hold true in gratuitonsracts, as long as positive law does not
decide otherwi€8®. Moreover, Lessius argues that both onerous aatligpus contracts
contain a tacit conditiontgcita conditig, which in the case of onerous contracts can be
circumscribed as, ‘if the other party wants to o in his turn’, and ‘if they will be
accepted’ in gratuitous promises and contfattThe ultimate reason, however, why he
disagrees with Molina, is that he interprets D120,and its stipulations concerning
pollicitationes civitati in a different manner. According to Lessius, laRactum
(D. 50,12,%r.) does not attribute irrevocable obligation tpdlicitatio civitati®®®. What law

%4 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 263, col. 47, num. 12: ‘Quant@m
persuadet ratio cui Covarruvias loco citato nititnempe in gratuitis promissionibus acceptatisgaiionem
promittentis ex natura rei non oriri ex acceptati@ed ex promissione ipsa, quae ex liberalitatenpptere vult
ac se obligare donatario sine ulla recompensatiutenutua obligatione ex parte donatarii.” On tigission
between the imperatives of the State and the @Gmigbracticing of the virtue of liberality, see Deg,
Donations, bonnes meeurs et droit natupel195-197.

%55 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 263, col. 47, num. 12: ‘Sicuteam ius
positivum acceptationem donatarii introduxit tammueonditionem sine qua promissio non obligaret,irta
aliquibus potuit illam omnino remittere, ut in pri@sionibus civitati factis (...).’

8% | essius,De iustitia et iure lib. 2, cap. 18, dub. 6, num. 39, p. 220: ‘Digcusndo, verius videri quod
promissio et donatio non habeant vim obligandi atteeptationem, id provenire non tantum ex iurdiced
etiam ex iura naturali vel iure gentium.’

%57 essiusPDe iustitia et iurelib. 2, cap. 18, dub. 6, num. 34, p. 219-220.

®%8 | essius,De iustitia et iure lib. 2, cap. 18, dub. 6, num. 39, p. 220: ‘Prabgirimo, quia in contractibus
onerosis ante acceptationem licitum est ubiqueigmnpoenitere et revocare suam oblationem (...), élgm
licitum erit in promissionibus et donationibus giitis, nisi lex positiva adimat hanc potestatem.’

69 essius,De iustitia et iure lib. 2, cap. 18, dub. 6, num. 39, p. 220: ‘Seayrsicut promissio vel oblatio
onerosa, qua quis se obligat, habet tacitam comngith, nempeSi alter vicissim se velit obligaréta etiam
promissio et donatio habent tacitam condition8iacceptentur

660 | essiusPe iustitia et iurelib. 2, cap. 18, dub. 6, num. 40, p. 220: ‘Admaim rationem respondeo, ius civile
non efficere ut pollicitatio facta civitati vim haht absolutam ante acceptationem (nihil enim talégt potest
ex ulla lege toto titulo de pollicitationibus) sad possit revocari pro libito, sicut ex naturapesset, ut patet ex
I. 3 eodem titulo. Unde fit ut talis promissio seangpossit acceptari et promissum peti; quae petitietur
necessaria ut tenearis solvere ut iisdem legitdisatur.’
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Pactumdoes, in Lessius’ view, is to prohibit the prommidcom arbitrarily revoking his
promise.

Even though Lessius’ exegesis might come down ¢osdme result as Molina’s in
practice, it constitutes a different explanatorgrgtwith significant consequences on a
doctrinal level. While Molina was pressured to assuhat offer without acceptance creates a
natural obligation in order to explain D. 50,12,skieis denies that there is any kind of
obligation in the special case pdllicitationes civitati What makes these offers particular, in
Lessius’ opinion, is that they seem to be bindintheut acceptance, while, in fact, positive
law merely denies their promisor the right to rexokis promise ifnpedit ne possit
revocar)®®’. Generally speaking, an offer only creates angakibn that is dependent on the
suspending or resolutory condition that the offdl ae accepted or revokedlfligatio veluti
conditionata et suspenpa> Positive law does limit natural law in regarddffers, but not
through making the alleged natural obligation td$es out of mere promises dependent on
acceptance. Acceptance is required by nature.itéglbsitive law limits nature in the special
case ofpollicitationes civitatj it is through limiting the natural right to rewlan offer, so
long as that offer has not been accepted.

Lessius’ view that offers require acceptance asrdalitio sine qua nofor producing
natural as well as civil obligation was adoptedldter Jesuits such as Laymann, Lugo and
Onate. Paul Laymann (1574-1635), a professor obrcdaw at the University of Dillingen
and a confessor to the Emperor Ferdinand II, tadksswith Lessius against Molina to
conclude that promises are always to be understoa@lational terms dmnis promissio
suapte natura respectiy&>. The consent by the promisee is of the essend@darreation of
obligation. Lugo reminds us that it is impossildeconvey ownership or possession of a thing
without the consent of the promi§&e Ofiate considers acceptance an essential pait of a
contracts dcceptatio de essentia omnium contractuuidong with the offer, acceptance is
the second essential juristic act which constitutes essence of contrachltera pars
essentialis contractuu)¥f>. The view that acceptance is necessary also beeanietegral

%1 essiusDe iustitia et iure lib. 2, cap. 18, dub. 6, num. 40, p. 220: ‘Undectius civile non tribuit proprie
pollicitationi vim quam iure naturali vel gentiunom habet, sed impedit ne possit revocari.’

%2 | essius,De iustitia et iure lib. 2, cap. 18, dub. 6, num. 40, p. 220: ‘ltaguepollicitatione omni nascitur
quaedam obligatio veluti conditionata et suspensaed acceptetur vel revocetur, quam revocationesn iu
positivum potest impedire.’

%53 paul LaymannTheologia moralisMonachii 1630, lib. 3, tract. D pactis et contractibdscap. 1, num. 3,
p. 371: ‘Sed Sotus, Gomez, Lessius loc. cit., Sandb. 1 de matrim. disp. 7 num. 24 et alii pleecqcontrarium
sentiunt, omnem promissionem suapte natura respettesse, cuius proinde vis et obligatio ex altepartis
consensu, tamguam a forma sua, dependeat.’

On Laymann, see R.L. BireleRaul Laymannin : C. O'Neill — J. Dominguez (eds.), DicciormHlistérico de la
Compalfiia de Jesus, Biografico-Tematico, Roma-Ma&iil, vol. 3, p. 2297-2298.

%4 |ugo, De iustitia et iure tom. 2, disp. 23, sect. 3, num. 39, p. 114: ‘Ritique petenda est ex supra dictis,
quia licet aliquis possit sua sola voluntate ameti@ominium vel possessionem rei suae, non tamtstpsola
sua voluntate facere quod res sua ad alium pettidgehhoc enim requiritur etiam consensus illius qem
pertinere debet.’

%5 Ofate,De contractibustom. 2, tract. 9, disp. 29, sect. 4, num. 451G0 : ‘Moveor quia acceptatio est de
essentia omnium contractuum et altera pars omngsangialis eorum, ut saepissime in hoc opere pidbav
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part of Grotius’, Domat’s and Pothier's natural lawctrine on the making of contractual
obligation.

3.3.3 The interpretation of contractual obligation
3.3.3.1 Fictitious and doubtful promises

If contractual obligation primarily relies on theliand the intent of the promisoaifiimus
obligand), then how can the promisee’s reliance on thereatedeclaration of promise be
protected if the promise turns out to lakimus obligandt If the obligation of the promisor
is only apparent, then what remedies are grantddetpromisee ? Put more technically, what
is the status of a fictitious promisgrémissio fictd? Not surprisingly, this is a question that
was treated extensively by Tomas Sanchez in higtisee on marriage law. Fictitious
marriages or marriages of convenience, in whicleagt one of the parties declares marriage
without having the intent of truly binding him- berself, have preoccupied theologians and
jurists until the present day. Sanchez’'s emphasighe presence @nimus obligandfor the
marriage contract to be binding was in line witle thcholastic tradition and eventually
prevailed, although, at first, it met with fierceticism from Gabriel Vazquez.

Sanchezelaborates on the value of fictitious promisethi context of his doctrine of
engagement contractsponsalid. As a preliminary remark, he excludes the pobsibof
doubt about the status of engagements enteredwittothe intent of obligationahimus
obligand) but without intent of fulfilling the obligationafimus non implenyli Indisputably,
that kind of promise is binding, if only becausectsuta morally objectionable intention
(pessima intentio non implendcannot exempt one from the natural obligationt tisa
produced by thanimus obligandf®. Hence, the real crux of the matter concerns pgesmi
that have been entered into with the intention akimg a promise, but without the intention
of binding oneself. The question is whether thaosttibus promises are binding either as a
matter of contract law, or as a matter of torts’fAw

Sanchez concludes that it is nearest to the touhiold that fictitious promises are not
binding by virtue of the promise itself, since theimus obligandiis of the essence of
promis&®®, ‘Every obligation which does not ensue from a kwmes into existence through

%% sanchezDisputationes de sancto matrimonii sacramenm. 1, lib. 1, disp. 9, num. 2, p. 29-30 : ‘Gent
igitur est si promittentes animum se obligandi lzaitd non tamen implendi, esse vera sponsaliagareljue,
quia pessima non implendi intentio rem promissam eximit ab obligatione quae ex ipsa promissiorimarse
obligandi emissa naturaliter consurgit.’

%7 SanchezDisputationes de sancto matrimonii sacramenm. 1, lib. 1, disp. 9, num. 2, p. 30 : ‘Totatlig
difficultas est, quando promittens habuit promitieanimum et positive habuit animum se non obligaBt de
huiusmodi promissionis fictae obligatione bifariagisputari potest: 1. an obliget ex vi promissiosis
sponsalium ; 2. an saltem obliget ratione fraudisesarciendam iniuriam illatam.’

%88 sanchezDisputationes de sancto matrimonii sacrameriton. 1, lib. 1, disp. 9, num. 5, p. 30 : ‘Secunda
sententia verior affirmat nec esse sponsalia ned promissionis obligare. Probatur ex c. fin. dadit. appos.
ubi conditio contraria substantiae matrimonii ipsanmullat, licet verba et intentio essent contrahdfrgo cum

de natura promissionis et sponsalium sit animusb$igandi, ubi contrarius animus adfuerit, nullargt’
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the private will of man’, Sanchez argf®s‘so where the will to bind is absent, the obligat

is absent.” He further adduces the metaphor ofraohtas a private I ‘promissary
obligation arises out of a private law which therirsor imposes upon himself, but no law is
binding unless the legislator intends it to be bigdnulla lex obligat nisi legislator obligare
intenda).” Consequently, the will is the measure of coctinal obligation. The promisor
cannot be bound by virtue of his fictitious promistowever, Sanchez proceeds to explain
that he can be bound to perform his promise onuutcof the harm he inflicted upon the
promisee through his fraudulent behavi@tione fraudis et iniuriae illatae In other words,
fictitious promises can give rise to delictual lia.

There is a lot of casuistry involved in Sanchezgedmining what the consequences of
fictitious promises of engagement are in termshef abligations that follow from the harm
done to the promisee. By way of an illustrationagime the typical situation of a man who
promises to marry a virgin in order to have interse with her, only to leave her after the
first night they spent togettfét. He pretends that he had not made the promiseatoyrher
with the intention of being bound. The questiorsedi by Sanchez is whether restitution of the
harm done through this fictitious promise, namelgflatation, consists in monetary
compensation or in specific performance. He coregdutthat the man must marry her on pain
of mortal sin, since justice in exchange is noteobsd by merely paying damag&s Again,
this solution is subject to qualifications. For exde, since the girl should have known that
this man was only trying to have sex with her, lnseahe belonged to a more noble class than
she did, or because it was clear from his wordghgps she should blame herself for her
naivety’>.

The most fierce attack against Sanchez’s opinien fictitious promises cannot be
binding by virtue of the promise itself was laundhgy one of his fellow Jesuits, Gabriel
Vazquez. In his relatively thin, posthumously pabéd treatise on the sacrament of marriage,
Vazquez argued that the declaration of the prorusmarry was sufficient to bring about
contractual obligation, regardless of #m@mus obligand’* His was definitely not to become
the majority opiniof’>. Transposing the discussions on fictiti@p®nsaliaon a more general

%9 sanchezDisputationes de sancto matrimonii sacrameritom. 1, lib. 1, disp. 9, num. 5, p. 30 : ‘Probatu
quia omnis obligatio quae non est ex lege oriturpeixata hominis voluntate, ergo ubi deest se @il
voluntas deficit obligatio.’

670 sanchezpisputationes de sancto matrimonii sacrameritn. 1, lib. 1, disp. 9, num. 5, p. 30 : ‘Tandem,
quia obligatio promissionis consurgit ex lege pté/ajuam promittens sibi imponit, nulla autem |é&igat, nisi
legislator obligare intendat.’

671 SanchezPisputationes de sancto matrimonii sacramenton. 1, lib. 1, disp. 10, num. 2, p. 33 : ‘Quéest
prima. An ficte promittens matrimonium et sub ea dpflorans virginem teneatur eam ducere.’

672 sanchezpPisputationes de sancto matrimonii sacramenamn. 1, lib. 1, disp. 10, num. 3, p. 33 : ‘Omnino
tamen dicendum est teneri sub culpa lethali eanerdudProbatur quia iustitia commutativa non tanpatit
reddi aequale, sed ut idemmet reddatur ex iusdiglbitum, ut si equum furatus sum, nulla restitutauymia
satisfaciam, unum enim pro alio invito creditorévsnon potest, |. 2, par. Matri, ff. Si cert. peta

673 sanchezDisputationes de sancto matrimonii sacramemon. 1, lib. 1, disp. 10, num. 5-7, p. 33-34.

674 Gabriel VazquezDe matrimonii sacramentdn : Commentaria ac disputationes in tertiam grarSummae
Theologiae divi Thomae, Lugduni 1631, tom. 4, d&pp. 348-354.

675 See the lengthy refutation of VAazquez's argumé@nian Lugo,De iustitia et iure tom. 2, disp. 23, sect. 1,
num. 6-10, p. 104-106.
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level and applying Sanchez’s conclusion to all axeis, Leonardus Lessius argued that a
promise without serious intent to be bound could e enforced by virtue of the promise
itself. On the other hand, he acknowledged thatpitoenisee’s reliance on the promisor’'s
declaration should be protected through the lawod§, so that the fictitious promisor could
still be bound by virtue of the harm he inflictedam the promisé€é®. ‘Faith in contractual
affairs (ides contractuuin would crumble,’ Lessius warn®d, ‘if promisors could free
themselves of their obligation simply by sayingtttheey had made a fictitious promise.’

An issue that was often raised in conjunction wittitious promises concerned the
interpretation of a doubtful promisgrpmissio dubia While fictitious promises create
confusion because of the disparity between the @anrs intention and the promisee’s
perception of the promise, the status of doubtfolhpses is not even clear to the promisor
himself. Basically, the promisor is in doubt whetlme has promised with the intention of
truly binding himself or not. This is probably apigally moral theological rather than a
juridical question, but the solutions that weregtd to deal with are another testimony to the
juridical manner in which theologians resolved wivat now consider to be moral problems.
As can easily be expected from what has been disdulsefore, the solution to the issue of
doubtful promises turned on probabilism. More speally, a crucial role was to be played by
the probabilistic maxim — borrowed from the lawpobperty and procedure — that if in doubt,
the condition of the possessor is stronged(biis melior est conditio possidentis

From the propositions that a promisor is in daltut hisanimus obligandiand, that
if in doubt, the condition of the possessor is strenger, one might be tempted to infer that
doubtful promises are not binding. However, theatebabout the bindingness of doubtful
vows and doubtful contractual promises runs inteugstical analysis, which would need
much more attention than can be afforded in thiaptéf’®. Interesting discussions that
witness the central role played in this debatehef ¢conceptions of liberty, possession and
probabilism can be found in Sanchez and [®(yo_et it suffice here to quote Lessius’
intermediary standpoint. On the one hand, he sdtbyconfirming the principle that in both
courts no obligation should be imposed if theréddabt about the promisor’s intention. Yet he
goes on to state that a doubtful promise shoulmhteepreted so as to be bindirig ¢ubio in
utroque foro interpretandum valeré’.

676 | essius,De iustitia et iure lib 2, cap. 18, dub, 8 num. 59, p. 225 : ‘Si tanpeomissarius putaret alterum
serio promisisse et inde postea contingeret illammuo affici (ut quia non potest solvere ad diemdictmm)
promissor tenetur implere sub peccato mortaliea gllo modo promittendi illum decepit, eaque deaeist
causa sine qua non damni secuti, quod ut evitéalret promissum praestare.’

677 essiusPe iustitia et iurelib 2, cap. 18, dub, 8 num. 60, p. 225 : ‘Addeljlam fore fidem contractuum inter
homines, si hac ratione se possent expedire, dicemdicte promisisse.’

678 Soto’s allegedly trail-blazing application of t@ssidentigrinciple to doubtful vows is discussed by R.
Schifler, Moral self-ownership andius possessionidn scholastics in: V. Makinen — P. Korkman,
Transformations in medieval and early modern rigtiscourse, [The new synthese historical librar9], 5
Dordrecht 2006, p. 156-159.

679 sanchezDisputationes de sancto matrimonii sacramentmn. 1, lib. 1, disp. 9, num. 11-14, p. 31-3%da
Lugo, De iustitia et iuretom. 2, disp. 22, sect. 5, num. 65-66, p. 17-18.

%80 | essiusDe iustitia et iurelib 2, cap. 18, dub. 1, num. 7, p. 216-217 : &icquid si promissor sit dubius quo
animo verbis promissoriis usus sit ? Respondeafrogue foro inclinandum esse in eius favorem, guidubio
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Lessius’ position on doubtful promises is motivabgdthe concern to find a balance
between the will of the promisor and the protectdrine promisee’s reliance on the verbal
expression of the promise. In fact, Lessius ardhasthere is ngaritas conditionis since
there is certainty about the promissory declaratiamch is in favor of the promisee, while
there is uncertainty about the intention of thengism®®". Only if it can be established in an
equally certain way that the promisor hadammus obligandi~ which is hardly the case in
practice — does the probabilistic maxim apply.

3.3.3.2 Legallyvsmorally binding promises

One of the reasons why the early modern, Catholicamtheologians’ engagement with
contract law has proven to be elusive is the difiee between the modern and the early
modern understanding of the relationship betweandad morality. As highlighted above,
the modern, Protestant way of distinguishing lasnfrmorality, which becomes evident in
thinkers such as Pufendorf, limits the task of nih@ral theologians to the study of duties as
they derive from divine Revelation, reserving thedy of ius naturaleto natural lawyers and
the knowledge oius positivunto civil jurists. Yet the Catholic moral theologsin the early
modern period failed to make these distinctionshifghlighted above, all bodies of lawi@)
were considered to be relevant sources of normdirguiman on his earthly pilgrimage to
God. Therefore, the theologians had to know althafse sources of norms. Morality was
thought of in legal terms, and law could not escépen its embeddedness in a moral
universe. This is where a short digression intostjoe 80 of Thomas AquinasSsecunda
Secundaenay prove helpful.

In fact, theologians did make the distinction bedwenorality and law. Yet they did so
on another level, namely inside the system of esta a concept that nowadays is commonly
associated with the realm of morality. As Thomagpla&xs, there is a difference between
moral debt debitum moralgand legal debtdebitum legale Legal debt is ruled by the virtue
of justice itself, while moral debt is governed Wiytues connected to justi®® Thomas
explains that some types of human exchange camfiowithin the scope of the virtue of
justice, strictly understood, because they fallrsted perfect equalit?>. In principle, the

non est imponendum onus, quod, nisi sponte, nocigts. Ita multi doctores. Verius tamen puto,verba
expressam promissionem prae se ferunt, in dubigroque foro interpretandum valere et obligatioriaduci,
maxime in voto.’

%81 | essiusDe iustitia et iure lib 2, cap. 18, dub. 1, num. 7, p. 217 : ‘Confitor quia hic non est par conditio
promissoris et promissarii. Nam constat de verb@nissionis, quae favent promissario, ergo haecasea,
nisi aliunde constet defuisse animum.’

%82 Aquinas,Summa Theologia@Ed. Leonina, tom. 9), Ilallae, quaest. 80, artcdncl., p. 174: ‘A ratione vero
debiti iustitiae defectus potest attendi secundwmdgest duplex debitum, scilicet morale et legalaje et
philosophus, in VIII Ethic., secundum hoc duplextium assignat. Debitum quidem legale est ad quod
reddendum aliquis lege adstringitur, et tale debiproprie attendit iustitia quae est principaligus. Debitum
autem morale est quod aliquis debet ex honestdteisi’

683 Aquinas,Summa TheologiaéEd. Leonina, tom. 9), llallae, quaest. 80, artcdncl., p. 174: ‘Ratio vero
iustitiae consistit in hoc quod alteri reddatur dusi debetur secundum aequalitatem, ut ex supiagiatet.
Dupliciter igitur aliqua virtus ad alterum existemsatione iustitiae deficit, uno quidem modo, iagum deficit
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virtue of justice is geared towards giving anotperson his due so that equality in between
these persons is maintained. Borrowing from Arlsiofthomas argues that it will not always

be possible to render the exact counter-value manurelationships. For example, a child can
never make up for the gift of life and the eduaaitareceived from its parents. Therefore, this
type of relation will be governed by virtues contegkto justice, e.g. pietyietas.

The first conclusion to be drawn from Thomas id tegal debt is owed by virtue of
justice (ustitia), while moral debt is owed by the related virtddonesty flonestas Thomas
goes on to explain that not all moral debt mustessarily be rendered for the virtue of
honesty to be observed. He distinguishes betweeralndebt that must be rendered lest
honesty be violated, and moral due that does redikbhonesty, even if it is not rendered.
Examples of the former include moral debt owed asaster of truthfulness in speaking to
others Yeritag, gratefulness in compensating another personafdrenefit gratia), and
vindication in ‘compensating’ another person foreal act ¢indicatio. Performing this type
of moral debt is absolutely required if moral hdgeis to be preservedsifie eo honestas
morum conservari non pot¢¥. Examples of the latter type of moral debt, whish
conducive to virtue but not absolutely necessargiude what is due by virtue of liberality
(liberalitas), affability (affabilitas), or friendship &micitia). These types of debt are much less
coercive. Moral rectitude can be attained withawaicpcing liberality or friendshipsfne quo
honestas conservari pot§8f. It will merely make life less complete from a rabpoint of
view.

The early modern scholastics developed Thomashiaxy of debt and virtue further
while respecting the main lines of his argument.p@fcipal concern in this context is how
the distinction between moral and legal debt wasidpnt to bear on contractual obligation. In
a controversial piece of commentary on questiondfIthomas’'Secunda Secunda€ardinal
Cajetan claimed that promises were enforceablelynasea matter of moral debt. Moreover,
he opined that promises were only binding on pdirvemial sif?®®. Cajetan’s standpoint

a ratione aequalis; alio modo, inquantum deficitatione debiti. Sunt enim quaedam virtutes quaeatuiab
quidem alteri reddunt, sed non possunt reddereadequ

%84 Aquinas,Summa TheologiagEd. Leonina, tom. 9), llallae, quaest. 80, artcdncl., p. 174-175: ‘Debitum
autem morale est quod aliquis debet ex honestateatisi Et quia debitum necessitatem importat, idale
debitum habet duplicem gradum. Quoddam enim estestessarium ut sine eo honestas morum consefari n
possit, et hoc habet plus de ratione debiti. Eegtohoc debitum attendi ex parte ipsius debentisiccad hoc
debitum pertinet quod homo talem se exhibeat altenerbis et factis qualis est. Et ita adiungitustitiae
veritas, per quam, ut Tullius dicitnmutata ea quae sunt aut fuerunt aut futura sdiyntur. Potest etiam
attendi ex parte eius cui debetur, prout scilidigfués recompensat alicui secundum ea quae fecian@oque
quidem in bonis. Et sic adiungitur iustitiae gratia qua, ut Tullius dicitamicitiarum et officiorum alterius
memoria, remunerandi voluntas continetur alteri@uandoque vero in malis. Et sic adiungitur iiesit
vindicatio, per quam, ut Tullius dicilyis aut iniuria, et omnino quidquid obscurum esgfethdendo aut
ulciscendo propulsatur

685 Aquinas,Summa Theologiaged. Leonina, tom. 9), quaest. 80, art. 1, comcl175: ‘Aliud vero debitum est
necessarium sicut conferens ad maiorem honestataengquo tamen honestas conservari potest. Quatkmui
debitum attendit liberalitas, affabilitas sive aitié; et alia huiusmodi. Quae Tullius praetermiititpraedicta
enumeratione, quia parum habent de ratione debiti.’

%% |f the secondary literature is reliable, thended not seem easy to give a short answer to trstignef what
differentiates venial sinpeccatum venia)efrom mortal sin peccatum mortale From the almost five hundred
columns devoted to the distinction in tBetionnaire de Théologie Catholiquéhe following sentence may be
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produced a storm of critique for more than a centatthough theologians remained divided
on the question of how to determine the extentrohypssory obligation exactly, the early
modern scholastics universally agreed that whdindigishes contracts properly speaking
from social agreements is the creation of juridycahforceable rights and obligations.

Cajetanus argues that the promisor is merely baanerform by virtue of honesty
(honestak and not by justice, since fulfilling promisesasmatter of fidelity fidelitas) and
truth (veritag®®’. He infers from this that promises are to be liei on pain of venal sin,
since the virtues of fidelity and truth are merbipding on pain of venial sff2. The only
situation in which he can imagine the promisoredlbund on pain of mortal sin is in the case
that the non-fulfillment seriously harms the proeeisthus going against charity. Cajetan’s
analysis drew a scathing critique from S8to‘promising is not simply a matter of truth, but
of commutative justice’. Soto’s critique was amiglif by Lessius. The Antwerp Jesuit insists
that promising does not merely come down to a &cffirmation of what the promisor is
going to do or give in the future. Promising is abthe creation of obligatiorobligatio) and,
hence, the conveyance of a righis], so that the promisee can enforce the promisemile
is debt, namely legal debt. To say that promisesnarely binding by virtue oferitasis to
confound promises and declarations about the fifure

Importantly, Lessius maintains that all contractolligations are binding as a matter
of justice pmnis obligatio contractuum est obligatio iustifjiaeegardless of whether they are
produced by onerous or gratuitous contf&&tg his point is stressed by all his successors. As
mentioned before, Ofate eventually defined contasctin agreement that is binding as a
matter of commutative justicedntractus est pactum obligans ex iustitia comnine}t

retained: ‘Le péché est mortel qui fait contragercoupable la dette d’'une peine éternelle, vénieh’emporte
I'obligation que d’'une peine temporelle.” Cf. M.gie, s.v.Péchg in : Dictionnaire de Théologie Catholique,
Paris 1933, tom. 12, 1, col. 227. Alternativelye fiollowing elucidation may be cited for what itigrth: ‘By
mortal sin, a created good is preferred to God ifng fact, the sinner places his last end indteature and
turns away from God as his natural and supernatigatiny’; cf. W.A. Huesman;The doctrine of Leonard
Lessius on mortal sjnExcerpta ex dissertatione ad lauream in Facultéeologiae Pontificae Universitatis
Gregorianae, Romae 1947, p. 34. Turning to the gmynsources does not bring much relief. See, fstairce,
the seemingly unending and overly subtle discussidfrancisco SuéreZractatus de vitiis et peccatidisp. 2,
in: Opera omnia, editio nova a D.M. André, canoriRupellensi, Parisiis 1856, tom. 4, p. 519-542,

887 Birocchi, Causa e categoria generale del contrapo 120, n. 69.

688 CajetanusCommentaria ad Secundam Secundae divi ThaiBdelLeonina, tom. 9), ad quaest. 113, art. 2,
p. 440, num. 8: ‘Nam ex sola ratione promissiondatae, licet ratio peccati habetur, quia est mnationis
naturalis rectitudinem, non tamen habetur raticcptanortalis, nisi ad aliquid contra caritatem @et proximi
descendatur.’

%9 Soto, De ustitia et iure(ed. fac. V. Diego Carro — M. Gonzalez Ordofied, 4, lib. 7, quaest. 2, art. 1, p.
630: ‘Enimvero promittere non pertinet simplicitad virtutem veritatis, sed reducitur ad commutativa
iustitiam. Non enim est utcumque verum assererepbstringendo alteri fidem.’

69| essiusDe iustitia et iure lib 2, cap. 18, dub. 8, num. 52, p. 223-224.:)‘hoc fundamentum Cajetani non
est verum. Primo, quia promittere non tantum d#tnadire se daturum vel facturum, sed ulterius esilsigare |
alteri et consequenter ius illi tribuere ad exigemd Unde dici soletpromissionem parere debiturBecundo,
quia inde sequeretur, eum qui promittit non madiigari quam eum qui absque promissione affirmat se
facturum, quod constat esse falsum communi hominsuret sensu.’

%91 | essiusDe iustitia et iurelib 2, cap. 18, dub. 8, num. 55, p. 224 : ‘Onotidigatio contractuum est obligatio
iustitiae, et non oritur nisi promissione. Ergo missio inducit obligationem iustitiae.’

%92 Ofiate De contractibustom. 1, tract. 1, disp. 1, sect. 3, num. 26,.p. 7
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We have also seen him expressly distinguishing mesrbinding by virtue of moral delsx
aliis virtutibus, ut ex gratitudine, pietate, migmmrdia, liberalitate vel ex honestgtand truly
contractual promises binding by virtue of justies {ustitia commutatiyd>®. The criterion he
used for distinguishing these legally binding preesi from morally binding promises was the
foundation of obligation, namely the will. Howevéhis was something the moral theologians
were not entirely unanimous about. Whether themaite criterion to decide whether a
promise is legally or morally binding must be eglijrsubjective or rather take into account
objective circumstances led to lengthy argumentadio both sides.

Apart from the almost general rejection of Cajetmguite monolithic statement that
promises are binding as a matter of truth or figietwo opinions circulated on the extent to
which promises are binding. Lessius defended tlegv \that not only subjective, but also
objective factors should play a role in determinivigether a promise produces moral or legal
debt. The motivation behind this balanced view ltedaessius’ concern for the rights of the
promise, which we have seen in his interpretatibilubious promises. In notable matters
(materia notabiliy, he holds that serious gratuitous promisgsorfissio serio fachaare
binding on pain of mortal sin, amongst other reasdiecause it is common opinion that
onerous promises, once accepted, must be perfoomeghin of mortal sfi*. A matter is
‘notable’ if the thing exchanged is notable, tisatfif it is considered notable in th&ft

Lessius also holds that the fiction of promise t@day the apparent meaning of a
declaration can create true contractual obligdtforAssume that a person suffers damage
from relying on a statement that he mistakenly wers to be a promise. The perceived
promisor is then bound to perform the apparent eran pain of mortal sin, even though he
was not serious about making a promisen(animo serip This standpoint would have been
much more difficult to defend by Molina, Lugo, am@fiate, who insisted that the sole
criterion to determine the extent of promissoryigdtion was the subjective intention of the
promisor €x intentiong — an opinion that Lessius also found probablelésst convincing
than his own point of viet’. In the case of dubious promises, Molina arguasttie will of
the perceived promisor is decisive for interpretivitether there is an obligation as a matter of

%93 Ofiate De contractibustom. 2, tract. 9, disp. 29, sect. 1, num. 4,6.6!. 2.

69 |essiusDe iustitia et iurelib 2, cap. 18, dub. 8, num. 55, p. 224 : ‘Tes@mtentia est communior doctorum,
promissio si materia notabilis est, obligare subcpéo mortali. Pro qua dico primo, omnis promisssoio facta
animo promittendi in re magni momenti, ubi acceptiierit, obligat sub peccato mortali ad sui imipleém.
(...) Probant secundo, promissio onerosa acceptéitgat lege iustitiae, ut omnes fatentur, ergaratgratuita.’

%9 | essiusPe iustitia et iurelib 2, cap. 18, dub. 8, num. 56, p. 225.

6% |essius,De iustitia et iure lib 2, cap. 18, dub. 8, num. 58, p. 225 : ‘Diersndo, si quis utatur verbis
promissoriis non quidem animo serio promittendi $adtum ad significandum firmum propositum vel ad
firmius asseverandum, ut ei credatur, non obligalstib peccato mortali ad implendum quod ita pranissi
ratione damni inde secuti. (...) Si tamen promissgputaret alterum serio promisisse et inde postedingeret
illum damno affici (ut quia non potest solvere aidnd condictum) promissor tenetur implere sub peccat
mortali, quia illo modo promittendi illum decepéaque deceptio est causa sine qua hon damni secuti.

%97 |essius,De iustitia et iure lib 2, cap. 18, dub. 8, num. 54, p. 224 : ‘Seeusdntentia est, obligationem
promissionis pendere ex intentione promittentiser$in promissor intendat se solum obligare ex henasrali,
solum tenebitur sub peccato veniali. Si vero inggrs obligare stricte et ex iustitia, tunc tenab$ub peccato
mortali. Ita Molina supra, estque probabilis, sexh rsatis explicat vim promissionis, quantum ipsa $e&
praecisa intentione extrinseca, obliget.’
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justice or merely as a matter of honesay (proferentis animum recurrenddf. Lugo

endorses Molina’s opinion : if you promise with timent of binding yourself legally, then
you are bound on pain of mortal sin, while promisegle with the intent of producing moral
debt bind on pain of venal sin. The will is the @& of everythingpendet ex animo

promittentig®®®.

3.3.3.3 Implied conditions and changed circumstances

If the will is the measure of all things contradtéram the perspective of natural law, then
what impact do changed circumstances have on @ndélaobligation ? The short and
straightforward answer to this question is implictthe Portuguese Jesuit Manuel de Sa’s
(1528-1596) successful booklet of aphorisms: ‘treaeral obligation, even if strengthened by
an oath, those things which you did not intendraseincluded. Those things seem to be all
the things to which you would not have bound yolfirfeyou had then thought about
then?®.’ The implication is clear : changed circumstanttest negatively affect the position
of the promisor do not fall within the scope of trastual obligation. An even more concise
formulation of this idea is contained in the comnexpression that nothing is willed if it has
not been foreseemi{ volitum quin praecognituj®’. Following an alternative formulation of
this common dictumvpoluntas non fertur in incognitumLessius maintains that the will does
not cover what is unknowff. Hencé®®

Every dissoluble contract contains the followingitaondition ¢acita conditiq as a matter of
the law of nations, namely that the contractingypasll remain loyal to the contract unless he
finds out that he has been gravely mistaken, nathebugh such mistakeiror) which is the
cause of the contraatqusa contractys

%% Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 262, col. 37, num. 2. IncidelytaMolina
expressly associated debt pertaining to the vidubonesty, as opposed to debt deriving from jestigith
morality and politics. Telling, in this respect,liss employing the fixed expression ‘moral or poét honesty’
(honestas politica ac morajise.g.De iustitia et iurg tom. 2 De contractibu} tract. 2, disp. 262, col. 39, num.
10 : ‘lllud postremo observa circa promissionema quis solumex honestate politica ac morailtendit se
obligare, quod cum obligatio, quae ex ea resudtiakit ad alterum, et non sit ex iustitia, sed etati solum
honestate, consequens est, ut fidei virtus, qua guiea promissione tenetur, et sit virtus iugtiganexa,
guatenus est ad alterum, et nihilominus deficipédecta ratione iustitiae, quatenus, quod ex ededstum, est
solum debitunex honestate moralifitalics are ours]

%9 Lugo, De iustitia et iure tom. 2, disp. 23, sect. 6, num. 90, p. 127-128.

" Manuel de SaAphorismi confessariorum ex doctorum sententiidect) Antverpiae 1599, s.\obligatio,
num. 2, p. 239-240: ‘In obligatione generali, etiamm iuramento, non veniunt ea quae non intendéelba®
autem videntur esse quae si tunc cogitasses adremtobligasses.’ For biographical details onv@d taught
theology at Alcala and at the Collegio Romano, Ae¢eite, S4, Manuel dein : C. O'Neill — J. Dominguez
(eds.), Diccionario histérico de la Compafiia deéigdsografico-tematico, Roma-Madrid 2001, vol. 434-54.

1 pro ceteris SAnchezDisputationes de sancto matrimonii sacramendan. 2, lib. 7, disp. 18, num. 1, p. 69.
92| essiusPe iustitia et iurelib. 2, cap. 17, dub. 11, num. 74, p. 214.

93 essius,De iustitia et iure lib. 2, cap. 17, dub. 5, num. 29, p. 199: ‘Undenés contractus solubilis iure
gentium videtur habere hanc tacitam conditionemdgeontrahens stabit contractu nisi deprehendegtraviter
deceptum, id est, tali errore qui sit causa coftuisac
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In other words, the quite classical idea that @wir do no longer bind if
circumstances change considerably now becomeoptre doctrine of the vices of the will.
Changed circumstances and mistake are two sidée agame coin. In both cases, the decisive
reason for entering into a contract is lack of isight knowledge. Whether the legitimate
ground to annul the contract exists before youreante the contractdqausa praecedehsas in
the case of what we now call error, or only supeegeonce you have concluded the contract
(causa supervenief)sas in the case of changed circumstances, theigoo's will turns out to
have chosen a course of action which it would raatehtaken under full knowledge. In both
cases, the will turns out to be deceived. Therefallecontractual obligation is entered into
under the tacit or implied conditiota€ita conditig that the will is not mistaken in regard to
past, present or future circumstances. As ReinAargnermann has sharply noted, once the
foundation of contractual obligation came to resttbe will, the frustration of contractual
obligations also had to be formulated in termshef will’®. This is exactly what we see
happening in the moral theologians’ doctrine oftcact.

As Tomas Sanchez remarks, prenuptial agreementsdenche following implied
condition: ‘if things will have remained in the samnstate’ §i res in eodem statu
permanserint or, put differently, ‘if no cause supervenesagoreceding cause comes fresh
to light which is legitimate to dissolve the comtraf engagementcéusa legitima ad ea
dissolvend} . Lessius defends the voidability ensuing from akstin the modern sense of
the word by making reference to changed circums&ffc ‘If such happened after the
conclusion of contract, he would not be bound tdgmen any more, since the state of the
things have notably changestdtus rerum notabiliter mutatusConsequently, he will also
not be bound to perform anymore if that which walklén at the outset comes to light during
the contract.” The reason for the analogy is obsidlio supervene afrestsupervenire de
novo, to be brought to lightpfoferri in lucen), or to begin to be knownncipere cognosgi
are the samé&?®’

The incorporation of the teachings on changed wistances into the doctrine of
mistake did not happen immediately. For exampleto Smntents himself to repeat the
traditional view without more, namely that promises no longer binding if performance has
become unuseful, noxious, impossible or pernidiBudhis idea reaches back at least to

%4 R. Zimmermann, Heard melodies are sweet, but those unheard aretswe- Conditio tacita, implied
condition und die Forthildung des Europaischen ¥&gsrechts Archiv fur die civilistische Praxis, 193 (1993),
p. 167.

%5 sanchezDisputationes de sancto matrimonii sacramendmn. 1, lib. 1, disp. 67, num. 2, p. 112 : ‘Spalies
autem habent tacitam conditionem, si res in eodi&tu permanserint, id est, si causa non supervewigit
praecedens nove cognoscatur legitima ad ea disgtate

% | essiusDe iustitia et iurelib. 2, cap. 17, dub. 5, num. 33, p. 200: ‘Qiiitake quid post contractum eveniret,
non teneretur illum implere, eo quod status reritmatabiliter mutatus, ergo etiam non tenebituidsgjuod ab
initio latebat, postea se aperiat. Nam paria sugervenire de novo, et proferri in lucem seu ie@pognosci.’

97 Curiously, Lessius rejects precisely this analagged as an argument by Juan de Medina) in sothimgase
of the Merchant of Rhodes; cf. Lessil® iustitia et iure lib. 2, cap. 21, dubit. 5, num. 41-42.

%8 Soto, De ustitia et iure(ed. fac. V. Diego Carro — M. Gonzélez Ordéfied, ¥ lib. 7, quaest. 2, art. 1, p.
631: ‘Ut si quid tibi promisi tibi postea sit inlgiaut nocuum, ut si gladium tibi promisi quo pastéeo te velle
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Cicero and Seneca. Cicero reasoned that the regspmpromises were to be kept was that,
under normal circumstances, this principle contaduto the achievement of two principles
that were even more important, namely the no-harimciple and the principle that the
common good must be serv&l However, if the achievement of these principletsg
frustrated through keeping a promise, then it igelbenot to observe the promise in the first
place. The rule that one ought to keep one’s presnis subordinate to other rules of justice.
Hence, it is appropriate in certain cases to deviedm the principle that promises are
binding, otherwise justice would turn into injugti6ummum ius, summa iniu)f&. Cicero
narrates the story of a lawyer who promised t@di# but whose son suddenly fell ill,
needing the care of his fatfi¥r In a utilitarian manner, it is concluded thatcgirthe utility in
staying at home with his son is greater than tigyuin going to court, the lawyer can break
his promise. By the same token, he thinks it isitgy tb refuse to return a sword to a depositor
who has gone mad by the end of the deposit cofitfaGlicero thus laid the foundations of a
general principle of frustration of contract bytui of changed circumstanéEs Seneca
confirmed this. He claimed that promises always €oom condition that circumstances
remain unchangedi(nihil inciderit quod inpedidf**

Another important step toward a general applicatbrthe doctrine of frustration,
particularly under the guise of thacita conditio came with Thomas Aquinas. He firmly
adhered to Seneca’s principle that promises ardidgnon condition that circumstances
remain the same. In this manner, Thomas is ablextuse Saint Paul's not fulfilling his
promise to travel to Corinth. If the conditionsprsons and the business in general change
(mutatae conditiones personarum et negotigrutinen a promisor can be excused from not
fulfilling his promis€*>. A promisor binds himself under the implicit asqiion of the due

abuti, aut si promittenti factum est impossibilet @erniciosum, ut si promisi pecuniam quam postba o
infortunium reddere non possum, aut si mihi ingualinis signa exhibuisti.’

99 Cicero,De officiis 1, 10, 31, in Cicéron, Les devoirs, Livres Texte établi et traduit par Maurice Testard,
[Collection des Universités de France], Paris 1965, 1 (hereafter : Ed. Testard, vol. 1) , p. 11Referri enim
decet ad ea, quae posui principio, fundamentatiagstiprimum ut ne cui noceatur, deinde ut comnutititati
serviatur. Ea cum tempore commutantur, commutdfigiuum et non semper est idem.’

"0 Cicero,De officiis (Ed. Testard, vol. 1), 1, 10, 33, p. 120.
"1 Cicero,De officiis(Ed. Testard, vol. 1), 1, 10, 32, p. 119-120.

"2 Cicero,De officiis 3, 25, 95, inCicéron, Les devoirs, Livres 2-Bexte établi et traduit par Maurice Testard,
[Collection des Universités de France], Paris 1980,2 (hereafter : Ed. Testard, vol. 2), p. 122.

3 Cicero,De officiis (Ed. Testard, vol. 1), 1, 10, 32, p. 119: ‘Necmissa igitur servanda sunt ea quae sint iis
quibus promiseris, inutilia, nec, si plus tibi ezcaant quam illi prosint cui promiseris, contra@éfm est maius
anteponi minori.’

"4 SenecaDe beneficiis4, 34, 4, inSénequeDes bienfaits[Collection des Universités de France], Paris1196
vol. 1, p. 134: ‘Non mutat sapiens consilium omsillis manentibus, quae erant, cum sumeret; ideauaim
illum paenitentia subit, quia nihil melius illo tere fieri potuit, quam quod factum est, nihil msliconstitui
gquam constitutum est; ceterum ad omnia cum exasptienit; ‘si nihil inciderit, quod inpediat’.

"5 Aquinas,Summa Theologia@Ed. Leonina, tom. 9), llallae, quaest. 110, 3riad 5, p. 425-426: ‘Ad quintum
dicendum quod ille qui aliquid promittit, si habeamtimum faciendi quod promittit, non mentitur, quian
loquitur contra id quod gerit in mente. Si vero rfaniat quod promisit, tunc videtur infideliter ageper hoc
quod animum mutat. Potest tamen excusari ex dudis.modo, si promisit id quod est manifeste iflion,
quia promittendo peccavit, mutando autem proposihene facit. Alio modo, si sint mutatae conditiones
personarum et negotiorum. Ut enim Seneca diciipio de Benefic., ad hoc quod homo teneatur faceied
promisit, requiritur quod omnia immutata permaneafibquin nec fuit mendax in promittendo, quia rpisit
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conditions §ubintellectis debitis conditionibyusif these conditions are frustrated, he is no
longer bound. Cleverly generalizing the teachinigsi® master, Cajetan summarizes them as
follows : ‘all things must remain unchanged if agreents are to be bindingdrinia debent
esse immutata si pacta servanda $utt He concludes that it is necessary for right reaso
(recta ratig to take into consideration the circumstanceslatey time, persons and business
in general and weigh them against the initial ps#il.

The role of right reason in deciding whether atast could be avoided on account of
changed circumstances returns in Lessius’ expaoditiwer the guise of the prudent man. This
recalls the canon law tradition, expressed foraimse in Dr. Navarrus, according to which it
pertained to the office of the judge to decide i€antract could be avoided by virtue of
changed circumstanceé& Moreover, Lessius connects the debate on chacigasmstances
to the metaphor of contracts as private legislat®ince an accepted promise is like a binding
law, the principle applies that says that the Iawnot binding in those cases that have
expressly or tacitly been excluded from the scdpé@law by the legislatét™ ‘a promise is
a particular kind of lawléx quaedam particular)sthat someone spontaneously imposes on
himself, so it will not bind in those cases that fhromisor is considered, according to the
interpretation of prudent memX prudentum interpretatiopeto have excluded explicitly or
implicitly.’

The analogy from the legislator can be traced bad¥olina and attained its climax in
Onate. In addition, Ofiate declared the principlecbfinged circumstances a universal
principle of contract lawrégula semper universa)is®. He based it on equity and the idea of
contractual obligation as a private & ‘Just as under those changing circumstances
epikeiais to be applied to the laws and constitutionghef princes, so will it be equitable to
apply epikeiato the promises made by private persons. For m@snare like laws which

quod habebat in mente, subintellectis debitis d@mmbus; nec etiam est infidelis non implendo qyodmisit,
quia eaedem conditiones non extant. Unde et apsstmin est mentitus, qui non ivit Corinthum, quatseum
esse promiserat, ut dicitur Il Cor. |, et hoc perpimpedimenta quae supervenerant.’

¢ CajetanusCommentaria ad Secundam Secundae divi ThaiBdeLeonina, tom. 9), ad quaest. 113, art. 2,
p. 440, num. 8: ‘Auctor autem, sequens Senecammuuoniversalem casum posuit in qu. 110, scilicet
mutationem, dum dixit quod omnia debent esse immawigpacta servanda sunt.’

"7 CajetanusCommentaria ad Secundam Secundae divi ThaiBdeLeonina, tom. 9), ad quaest. 113, art. 2,
p. 440, num. 8: ‘Oportet ergo considerare impedimenpervenientia et conferre cum re promissaodgtione
facta, quod recta tunc ratio suadet, pensatis toniius locorum, personarum, temporum et negotpru
honestum exequi.

"8 For Dr. Navarrus, seEnchiridion sive manuale confessariorum et poetien cap. 18, num. 7, p. 408:
‘(...) Quae non sunt intelligenda de qualibet mutaiosed de illa qua si promittens praecogitassat, n
promisisset, cui fides habenda est in foro consigierf...) et etiam exteriori si iudicio prudentisivionsideratis
negotii circumstantiis, nequaguam promisissetwd ipraecogitasset (...).’

"9 essiusDe iustitia et iure lib. 2, cap. 18, dub. 10, num. 71, p. 227: ‘Confitur quia lex quae absolute lata
est, non obligat in illis casibus, quos legislagpresse vel interpretative voluit exceptos. Afgraimissio est lex
guaedam particularis, quam sibi quis sponte impengo non obligabit in illis casibus, quos expeegsl| tacite
ex prudentum interpretatione censetur excepisse.’

"2 Ofiate De contractibustom. 2, tract. 9, disp. 29, sect. 11, num. 153,28.

21 Ofiate,De contractibustom. 2, tract. 9, disp. 29, sect. 11, num. 152,28: ‘(...) sicut in simili in legibus et
constitutionibus principurepikeialocum habet, ita eam in promissionibus privatotaoum habere aequum est,
cum promissiones sint quaedam leges, quas silsi pisiati imponunt’.
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private persons impose upon themselves.” Luis ddinslchad expressed rougly the same
view before, also arguing that nobody could be imred a better interpreter of the
obligation than the promisor hims&ft Ofiate insists that it could never be considehed t
intent of the promisor to bind himself in the evefitchanged circumstances. Hence, every
promise must be interpreted as being quasi-comgditionamely ‘unless a notable change
affects the promisenfsi notabilis mutatio accidit circa promission$/.

However, not all moral theologians were willing give the principle of changed
circumstances such a universal application. Mamaas were quite inconsistent in their
views of frustration of contract, as for instanaen¥as Sanché?. Even though the doctrine
of changed circumstanced reached unknown heightseinwritings of the scholastics, some
argued that changed circumstances should not baveadl as a universal principle. Their
principal argument was legal certainty and secuwftypusiness. Juan de Lugo considered a
general application of the tacit condition highlyrolplematic (egula illa generalis
difficillima)’®°. He feared that all contractual exchange wouldbbrer unstablesgqueretur
nullum in rebus humanis contractum firmum maheBenerally speaking, Lugo pleaded for a
very restricted use of changed circumstances esady. The detailed casuistry he developed
on the basis of this restrictive principle fallgside the scope of this dissertafith

3.4 Grotius

‘If the positive laws and natural law are not to dmnfounded,” Grotius briefly notes at the
end of his chapter on promi¢&s ‘it should also not be omitted that, no more thuyits,
promises which lack an expressed causeiga expres3aare not void as a matter of natural
law.” As opposed to canon law, natural law doesraqtire that the parties expressly mention
the causdehind the promise in order for that promise toonee enforceable. This is standard
scholastic doctrine. In just one single, dense @ntbst cryptic phrase, Grotius divulges the
same idea. In doing so, the jurist and theologimmfDelft does not make any explicit
reference to the moral theologians or to the litgeewnon theforum internum Yet it seems
unlikely that the meaning of his remark can be yfulrasped if not read against the

22 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 272, col. 84, num. 2: ‘Etenim
quemadmodum in legibus locum habet epicheia adpexaos eventus de quibus dubitandum non est, si
legislatori occurrerent, illos excepisset, qui pd# eiusmodi legibus non censentur comprehensi,legislator
nihil de eis, quando legem tulit, cogitaverit, sitam in promissione, quae est velut lex quaedaamgsibi
promittens imponit, non censentur comprehensi eeqtios tunc promittens excepisset, si ipsi ocoemteaut
propenerentur. Neque alius potest esse meliorprgsrsuae propriae promissionis quam promitters ipsto
absolute promiserit, neque quicquam de eventibhusinopinatis cogitaverit.’

2 Ofate De contractibustom. 2, tract. 9, disp. 29, sect. 11, num. 151,28.

24 For a critical assesment of Sanchez’s confusiaghiags on the subject, see Lu@usputationes de iustitia
et iurg tom. 2, disp. 22, sect. 6, num. 87, p. 23.

25 |Lugo, De iustitia et iure tom. 2, disp. 22, sect. 6, num. 87, p. 23.

"2 For a detailed account, see Lu iustitia et iuretom. 2, disp. 22, sect. 6, num. 88-95, p. 23-25.

27 Grotius,De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dteise), lib. 2, cap. 11,
par. 21 promissiones sine causa, haturaliter non esseasgjtp. 339: ‘Hoc quoque omittendum non est, ne iura
civilia cum naturali iure confundantur, neque presibnes quae causam expressam non habent naturaite
irritas, non magis quam rerum donationes.’
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background of the observations oausaby the medieval canonists and the early modern
jurists and theologians.

What this citation means to suggest is not thatiGsblegal doctrine could be reduced
to the teachings of the scholastics. While redugsiovisions appear to be naive in the first
place, they more sadly threaten to kill the vergtpp behind the changing faces of legal
history. A restless traveller and an intellectualymath, Grotius was exposed to many
different strands of thought. If scholasticism degal humanism undoubtedly count among
the more powerful catalysts of his legal thinki@yotius transformed those traditions into a
unique product of his own. His larger ambition o$tering peace among the divided nations
of Europe may also not have been wholly identicéh whe moral theologians’ chief concern,
namely to prepare the soul for the day of Last thetg. Still, the fact that Grotius was not
afraid of being inspired by his scholastic sous®sms almost undeniable.

Regarding the essence and the formation of contthete is clear evidence that
reading theDe iure belli ac pacisagainst a scholastic background can shed fresih d¢ig
Grotius’ argumentation. On a macro-level, it is @ably no coincidence that Grotius first
opens with a chapter on promises before dedicairghapter to contracts. After all, the
scholastics structured their new views on the meabf contractual obligation around the
notion of promise, thereby superseding theigddcommuneliscussions on naked and clothed
pacts, nominate and innominate contracts, etc. Mame Grotius’ attempt to distinguish
between three different scales of obligatimer{tas / debitum constantiae sive fidelitatls
iustitia) depending on the kind of enunciaticasgertio/ pollicitatio / perfecta promissip
bears striking similarities to the strenuous effamiade by the scholastics to differentiate
between, roughly speaking, mere indicative statésnahout future action, morally binding
statements of intention, and juridically bindingmise$®,

Importantly, Grotius follows the majority opiniori the scholastics that acceptance of
a promise is required for the promisor’s legal géfion and the promisee’s enforceable right
to come into existené€. The promisor is under no obligation to perforniess the promisee
has accepted his promise. Interestingly enoughtiWroejects Molina’s interpretation of the
binding force of thepollicitatio civitati in Roman law. It may be recalled that, in Molina’s
view, an unaccepted promise must be binding asteenad natural law since civil obligation
presupposes natural obligation. According to GmytiMolina is mistaken in his view that
D. 50,12 imposed a civil obligation on thpmllicitator civitati. Grotius refutes Molina’s

28 Grotius,De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dtexise), lib. 2, cap. 11,
par. 2-4, p. 328-329. Grotius does not use theesgiwn ‘debitum iustitiae’ explicitly, as some bétscholastics
did, but it is implicit in his description of pediepromises; see below. Grotius indebtedness tedhelastics for
his three-stage theory of promise has already Ipmémed out,inter alia, in F. WieackerDie vertragliche
Obligation bei den Klassikern des Vernunftreclits G. Stratenwerth et al. (eds.), FestschriftHians Welzel
zum 70. Geburtstag, Berlin — New York 1974, p. ¥6-1

2 Grotius,De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dtexise) lib. 2, cap. 11,
par. 14, p. 335: ‘Ut autem promissio ius transfeeaiceptatio hic non minus quam in dominii trarefet
requiritur (...).’
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argument by saying that Roman law simply forbade gtomisor to revoke his promig&
This is precisely the argument that Lessius hadl@yef to counter the view of Molifi.
There is little doubt, then, that Grotius drawsedity on Lessius here.

The fact that Grotius does not explicitly cite Liessregarding his opinion of the non-
binding nature of theollicitatio civitati probably adds weight to the suspicion that Grotius
was inspired by Lessiu®e iustitia et iurealso in other places where he does not cite him,
rather than the view that Grotius ignored Lessiigsichings on promises altogether. For
example, Grotius is rightly famous for having camed of the perfect promisgérfecta
promissiq in terms of the transfer of rightsu¢ proprium alteri conferrgand, in regard to
promises to do something, in terms of the aliematd a part of the promisor’s liberty
(alienatio particulae cuiusdam nostrae libertaffé. The charming simplicity of this
enunciation is nothing short of stunning. Howev@rotius’ ‘juridical’ conception of
promising did not come out of the blue. It is stiffint to recall Lessius’ standpoint that the
promisor deliberately binds himself to the promiseeorder to give or to do something,
thereby conferring a right upon the promisee t@e the promisé® Grotius, then, was not
an innovator, let alone the pioneer, in analyzingngses in terms of juridical deBt. He
played a vital role, however, in handing down Lesshorizontal’ analysis of the binding
nature of accepted promises to luminaries suchaei®R Joseph Pothier, who made explicit
reference to Grotius when espousing the view tmgateral promises without acceptance
cannot create contractual obligatioh

As indicated before, the scholastic legacyDa iure belli ac pacishy no means
subtracts from Grotius’ creative genius. For onengh the literary casting of Grotius’

30 Grotius,De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dtexise) lib. 2, cap. 11,
par. 14, p. 336: ‘Nec obstat quod de pollicitatinrg factis civitati iure civile est proditum: questio quosdam
induxit, ut iure naturae solum promittentis actuuffisere iudicarent: nam lex Romana non hoc diaitfe
acceptationem pollicitationis plenam esse vim,readcari vetat, ut acceptari semper possit: qactfis non est
naturalis, sed mere legitimus.” The opinion acamgdio which ‘Molina’ should not be connected with
‘quosdam’ despite the fact that Grotius himselkdid it to Molina, seems to complicate matters uessarily;
see additional note 336a on page 980 of the revidedius-edition by De Kanter-Van Hettinga Tromp —
Feenstra — Persenaire.

31| essiusPe iustitia et iurelib. 2, cap. 18, dub. 6, num. 40, p. 220.

732 Grotius,De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dtexise), lib. 2, cap. 11,
par. 4, p. 329: ‘Tertius gradus est ubi ad deteatiomem talem accedit sighnum volendi ius propriutera
conferre: quae perfecta promissio est, similem haleffectum qualem alienatio dominii. Est enim wat ad
alienationem rei, aut alienatio particulae cuiusdestrae libertatis. llluc pertinent promissa dahdic promissa
faciendi.’

33 | essius,De iustitia et iure lib. 2, cap. 18, dub. 8, num. 52, p. 223-224:i&Qpromittere non tantum est
affirmare se daturum vel facturum, sed ulterius gstobligare alteri, et consequenter ius illi tebel ad
exigendum. Unde dici solgiyomissionem parere debitunCf. supra.

734 | essiusDe iustitia et iurelib. 2, cap. 18, dub. 8, num. 55, p. 224nfis obligatio contractuum est obligatio
iustitiae). Cf. supra.

% pothier, Traité des obligations, selon les regles, tantatude la conscience, que du for extérigpart. 1, sec.
1, chap. 1, art. 1 par. 2 (En quoi le contrat défeil de la pollicitation), p. 7: ‘La pollicitatin est la promesse
qui n'est pas encore acceptée par celui a questidaite. [...] La pollicitation aux termes de puoidl naturel ne
produit aucune obligation proprement dite, et cglui a fait cette promesse peut s’en dédire, tamt cptte
promesse n'a pas été acceptée par celui a quaedté faite; car il ne peut y avoir d'obligatiomns un droit
gu’acquiert la personne envers qui elle est cotéeacontre la personne obligée (...)".
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exposition on promises creates an atmosphere shdisiant from the scholastic universe.
Grotius’ universe is agreeable to the reader omwtcof its brevity, its elegance, and its
manifold references to both classical and scriptiesets. To the best of our knowledge, there
is also no scholastic precedent to Grotius presegtitis views on the binding nature of bare
agreements in the form of a refutation of the Frehamanist Francois Conndh Also,
Grotius’ conclusions are not all of a piece witth@astic doctrine. A case in point is the
doctrine of changed circumstances. Grotius, lilkkedbholastics, conceives of it in terms of a
tacit condition facita conditig implied in the promisé’. Yet Grotius seems to have
advocated a stricter application of the tacit cbadithan the majority of the scholastics, or,
for that matter, Cicero and Sen&alt is perhaps no coincidence, then, that theriweof
changed circumstances seems to have disappeatéée work of natural lawyers such as
Pothier. However, there is also evidence to thetraoyy namely that to a certain extent,
notably in the case of informal contracts, Potlda&t accept a kind of theory of changed
circumstance’s®.

3.5 Conclusion

There is probably no better way of illustrating then towards a voluntaristic, consensualist
and open law of contact in the early modern petlwah by recalling Ofate’s remarkable
praise of ‘freedom of contract’. Freedom has wide#gn restored to the contracting parties,
since they can make any deal that they want arzkfiain that the court of their choice will
universally enforce that contract. Despite the is@ace of a pluralility of legal traditions,
Onate joyfully observed that in the Spanish empiemon law, Roman law, statute law and
natural law universally agreed on this principlee Wave seen Molina expressing the desire
that all countries imitate the Spanish model. Hehed so for the sake of the salvation of
souls. He also believed that the bindingness cagléements would eventually foster peace

3% For Connan’s strict adherance to Labeo’s, synailltiz conception of contract, see BiroccBiausa e
categoria generale del contrattp. 95-136.

37 Grotius,De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dtese) lib. 2, cap. 16,
par. 25, p. 421-422: ‘Solet et hoc disputari, annissa in se habeant tacitam conditionem | si @seant quo
sunt loco: quod negandum est, nisi apertissimeapagtatum rerum praesentem in unica illa quamnuisi
ratione inclusum esse.’

738 Grotius,De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dtese), lib. 2, cap. 16,
par. 27, p. 423-424. One should keep in mind, thotigat scholastic views on this topic widely diffd, with
Juan de Lugo being even more reluctant to gram@fiey virtue of changed circumstances than Grotiusay
be worthwhile noting that Lugo’Be iustitia et iure(1642) was published after the first edition obus’ De
iure belli ac pacis(1625), so maybe Lugo could have become more whithe tacit condition precisely on
account of his familiarity with Grotius’ views. Hawer, the final answer to this question remaindiwithe
realm of speculation.

39 pothier, Traité des obligations, selon les regles, tantatude la conscience, que du for extériepart.1, sec.

1, chap. 1, art. 1, par. 1 : ‘Par exemple, lorsquare promet a son fils, qui étudie en droit,udelbnner de quoi
faire dans les vacances un voyage de récréatiocaqu’il emploie bien son tems: il est éviders upere, en
faisant cette promesse, n'entend pas contractes egn fils un engagement proprement dit. Ces pssewe
produisent bien une obligation imparfaite de lesoatplir, pourvu qu'il ne soit survenu aucune causeguelle,

si elle elt été prévue, elt empéché de faire lanpsse: mais elles ne forment pas d’engagementami p
conséquent de contrat.’ (Italics are mine). It rhigh noted that in this context ‘cause’, just as ltatin word
‘causa’ means ‘circumstance’.
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in society, even though the rationale for the aosgstem of contracts in Roman times was
thought to be the avoidance of overburdened coarnd, hence, the concern for the
tranquillity of the republic.

As has been described in the first part of thigptér, the canon law was seminal in
attracting the other legal traditions toward thg@ple that all agreements, however naked,
are binding. It might be worthwhile rememberingweeer, that the canon law itself was
basically giving in to the moral weight of natutalv and equity. It remained a matter of
dispute, therefore, whether contracts had to beread through an ordinary remedy or,
rather, as Pope Innocent IV argued, through theaerdinary remedy of evangelical
denunciation. Moreover, the freedom inherent indaron law principle that all agreements
are binding was based on moral considerations degathe salvation of souls. It is therefore
not to be confounded with nineteenth century, purstcular accounts of ‘freedom of
contract’, which were chiefly motivated by econorarguments. As Gordley sharply noticed,
even though the vocabulary of the canonists andc¢helastics may have lived on through the
natural lawyers of the seventeenth century, theryidg philosophies chang€&d

Although deeply rooted in the religious univerdesm and salvation, it has been
shown in the second part of this chapter that tleaihtheologians, particularly the Jesuits,
came close to one of the clearest formulationdreetiom of contract’. It would be no lie to
claim that the doctrine of offer and acceptanceeapp in its fully-developed form in the
writings of theologians such as Lessius, Lugo andt® In addition, they based the principle
of ‘freedom of contract’ on a liberal, albeit rebgs view of man as the owner of his will,
thus laying the anthropological foundations of fle® to contract. Contract becomes the
instrument of a self-consciowminuswho can decide to do whatever he wants with his
private property. Through the juridical device antract, owners can exchange goads
libitum, as if they were private legislators. Importantlye promisee can enforce a contract
because an accepted offer conveys a right to thimipee and imposes an obligation on the
promisor. In other words, the moral theologiansecsrally the Jesuits, insisted that
contractual obligation is of a distinctively jurddil nature.

Having laid down ‘freedom of contract’ as a prplei, and having formulated a
general category of contract as promise and acceptdhe question to be answered in the
following chapters, is whether the moral theologiamdhered to ‘contractual freedom’
unqualifiedly. The next chapter will explore thenitations to ‘freedom of contract’ that are
inherent in the voluntaristic definition of conttadf the entire force of obligation derives
from the will, then it would seem that the vicedlué will must ‘naturally’ impede freedom to
contract. Individuals’ intentions may also be hampeby limitations imposed by the civil
authorities, mainly through formality requiremertence, the fifth chapter will be devoted to
the formal limitations on ‘freedom of contract’.rdedom of contract’ can also be impinged
upon by moral objections to the substance of timraot. Accordingly, the sixth chapter will
analyze the vivid debate on the validity of contsafor sex. Different from those types of

"0 Gordley, The philosophical origins of modern contract dawyip. 112.
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moral considerations are concerns about substafatireess. The subject of the penultimate
chapter is whether ‘freedom of contract’ can berieed if there is no equilibrium between
the values in an exchange.
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4 NATURAL LIMITATIONS ON ‘FREEDOM OF CONTRACT’
4.1 Introduction

The early modern theologians firmly established twomcept of contract as a mutually
accepted promise that takes the place of law ®rctintracting parties involved. As a matter
of natural law, the essence of a contract conefstsutual consent. Hence, the first, ‘natural’
obstacle to ‘freedom of contract’ is the vitiatioh consent. The theologians devoted ample
space, then, to discussions about the impact afsdufnetu and mistakedrror/dolug on

the validity of contract8™. Lack of contractual capacity was also a topitnténsive debates,
certainly in regard to minors. In fact, the superadance of textual material on these subjects
largely exceeds the limits that a book chapter o rtatural limitations on ‘contractual
freedom’ is bound to observe. Moreover, the conipfeaf the scholastic treatment of the
vices of the will drove Hugo Grotius and Juan dgad.into despair.

For the sake of clarity a twofold restriction impdsitself upon the following
investigation. From a material perspective, dugss mistake are the only vices of the will
that have been retainéd In respect to the writings of the scholasticsmbelves, most
authority has been given to the Jesuit scholasiicthe threshold of the seventeenth
century*’. From a formal perspective, much attention is paithe question of what kind of
nullity the scholastics attached to a contractueficed by either duress or mistake: does
coerced or erroneous consent make a contract atitathavoid (rritus) or voidable at the
option of the wronged partyrfitandus)? In the case of mistake, this question goes with
analysis of how the distinction betweeontractus bonae fideindstricti iuris persisted until
it was dissolved definitively by Lessius. In theseaof duress, it implies a focus on the way
Tomas Sanchez treated duress in the context ¢tdwmisf marriage.

While an attempt has been made to exemplify thaistg surrounding the issue of
duress, no such effort has been made in the extioninaf mistake. This means that a study
of the detailed casuistry on, for instance, théugrice of defects in the goods on the validity
of sale contracts, has been excluded from this'fex¥listake-related issues such as the
doctrine of changed circumstances dadsio enormishave been ignored, since they are
treated in other chapters. In an ideal world it lddee interesting to compare the doctrines on
duress and mistake in contracts with similar pnoislen the laws of marriage, oaths, and

"1\e chose to translateetusalternatively by fear, duress, and compulsion, esiait of these terms seem to be
present ifmmetus Rendering the concepts @fror anddolusinto English is more tricky. For one thimdplusand
error seem to be used as synonyms in the scholastigtidtradMoreover, the concept adolus does not
necessarily presuppose evil intentions; cf. FeapB® oorsprong van Hugo de Groot's leer over de dmgli
87-88.

42 |t seems more appropriate to include the schekistioctrine of legal capacity and minors in a ngnaph on
their law of persons.

3 As pointed out before, they seem to have beenmbeal theologians who provided us with the most
systematic treatments of contract law in general #ne vices of the will in particular. Apart frorhis, the
general selection principle as outlined in the ¢bapn methodology applies.

44 For this we refer to Decock — HallebeBke-contractual duties to inform in early modermstasticism
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vows. Such an investigation demands a separatg, stodiever. Moreover, it is to the credit
of the early modern scholastics that they neatyimtjuished in their treatises between these
traditional problematic fields, which were dealttlwiextensively in the manuals for
confessors, and vices of consent in contracts.

4.2 Duress (etu$
4.2.1 Foundations
4.2.1.1 Romano-canon law

The theologians of the early modern period arechéte their abundant and ecclectic use of
Roman and canon law. The following paragraphs db mean to be exhaustive when
describing the law of duressétu3 in Romano-canon laff”. What we intend to do here is to
flag a couple of juridical texts that turned outbi® of great importance to the scholastics as
they developed their views on duress. The casuatd rules from Digest title 4,23(0d
metus causa gestum @riprovided the scholastics with fundamental workimgterials.
Certainly, when it came to defining duress and ria@tg@ng the extent to which relief can be
granted for duress, Digest title 4,2 turned outo#crucial. The canon law provided the
scholastics with important texts to assess thecef¢ duress on contractual validity, in
particular the canons included in title 1,40 of iecretales@e his quae vi metusve causa
fiunt) and the cases on marital consent in title B4 gponsalibus et matrimonjis

Emperor Hadrian had laid down as a general rulehte@avould not enforce what was
based on duresgyod metus causa gestum erit, ratum non hapédentioning this rule, law
Ait praetor (D. 4,2,1) specified that duress is the pertudmatf the mind because of an
imminent or future threatr(stans vel futurum periculudf®. This threat must concern a major
evil (major malita3’*’. Law Metum autem(D. 4,2,6) further restricted the availability af
remedy against duress by pointing out that onleslsithat could throw off balance even the
most constant marh¢mo constantissimusould be considered relevafit Every single

> The late medieval conception of duress has alrdadyed the subject of thorough analysis in Kuttner
Kanonistische Schuldlehrp. 299-314.

5D, 4,2,1: ‘Ait praetor : « Quod metus causa gesaui) ratum non habebo ». Olim ita edicebatur edjui
metusve causa » : vis enim fiebat mentio proptees&tatem impositam contrariam voluntati : mehsaintis
vel futuri periculi causa mentis trepidatio. Sedtea detrata est vis mentio ideo, quia quodcumgagraci fit,
id metu quoque fieri videtur.’

"D, 4,2,5 : ‘Metum accipiendum Labeo dicit non gliet timorem, sed maioris malitatis.’

8D, 4,2,6: ‘Metum autem non vani hominis, sed gerito et in homine constantissimo cadat, ad hoctedli
pertinere dicemus.’

Some scholars have suggested that the criterioth@f'most constant man‘hémo constantissimuss a
reflection of the Roman attitude towards the céntirfue of constancydonstantia ; cf. ZimmermannThe law
of obligations p. 653.

Although philosophers like Seneca had elaboratethiznvirtue before th€orpus iuris civiliswas edited, we
doubt, however, that the Roman legal text originaitended to evoke this moral philosophical baokgd. If
so, it would have been sufficient to mention then'stant man’ffomo constans without making use of the
superlative. Moreover, as will become clear as @&l avith Domingo de Soto, the conjunction of theue of
constancy with the Roman legal text takes placdi@ttp with the early modern scholastics. At thenge time
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Latin word in these definitions would become subjedantense and divergent interpretations
by the scholastics. The same holds true for thaistag that was meant to determine which
kind of evil could be deemed to intimidate a maradafteadfast charactét: fear of death,
imprisonment, rape, etc.

The objective and delictual approach to dureg®aman law also left its marks on the
scholastic discussion. As is commonly known, thenBo remedy against duresgtjo quod
metus causahad the characteristics of a real actiaatip in rem scriptf*°>. Hence, the
defendant could be either the other party to theraot or any other person who had acquired
the object in question. What mattered was the rastm of the wrong done to the intimidated
party>X. Even if evidence to the contrary exisfsit is likely, then, that Roman law did not
consider duress to be a vice of the will. As thésjuPaul put i ‘I agreed despite the fact
that | had been coercedtdactus volyi This phrase turned out to be very influentiathe
scholastic tradition, no doubt because it fittedyvevell into the Aristotelian-Thomistic
tradition’™”,

Canon law dealt with duress in the context of @mttial consent, and, particularly, in
relation to the validity of coerced consent in rege contracts. One of the major, albeit
indirect contributions of the canon law to the lafacontract was its insistence on the absolute
liberty with which spouses must enter into a mageiaontract. The rule from can@emma
(X 4,1,29) stating that marriages should be fres reaognized as a fundamental principle of
Church law. The gloss to can@emmeaclearly stated that this liberty was to be undaergtin
terms of the absence of coerci@b (omni coactioné®. Moreover, marriage contracts were
thought to require an even higher degree of libénn other contracts. There were two
reasons for that. The first is a theological onerfidge is a sacrament representing the
faithful covenant between Christ and his bff@eThe second reason is of a more general
nature. Freedom of marriage is considered to betitye guarantee that marriage lasts for a

(and therefore), they argued that not the ‘moststaot man’ lomo constantissimysbut the ‘constant man’
(homo constansconstituted the standard of reference : virtudrisie.

935ee D.4,2,3,1;D.4,2,7,1; D. 4, 2, 8tXhould be noted that infamy did not fall intostitiategory, cf.
D.4,2,7.

0 Cf. D. 4,2,9,8. Compare D. 4, 2,9, 1: ‘Animadendum autem, quod praetor hoc edicto generalftém
rem loquitur nec adicit a quo gestum.’

L For further details on the Roman law of duress,BeroussinHistoire du droit des obligationg. 513-517.
52D, 50, 17, 116: ‘Nihil consensui tam contrariurh €s) quam vis atque metus.’

53D, 4,2,21,5: ‘Si metu coactus adii hereditatgmto me heredem effici, quia quamvis si liberursees
noluissem, tamen coactus volui; sed per praetoestitwuendus sum, ut abstinendi mihi potestas ttibsua

>4 One might rightly wonder whether the Roman law hatlbeen influenced by Aristotelian thought onechsr
and (in)voluntary consent in the first place. Cf.SA Hartkamp,Der Zwang im rémischen Privatreght
Amsterdam 1971, p. 84 and p. 124.

5 Cf. Glossdlibera debeanad X 4,1,29 inCorpus juris canonic{ed. Gregoriana), part. 2, col. 1442, |. 73-74.
" E.g. Pedro de Aragéim secundam secundae commentaria de iustitia et Balmanticae 1590, quaest. 89,
art. 7, p. 1079: ‘Divus Bonaventura atque Durandigsnt, quod, quia matrimonium Christianorum sigrint
unionem Christi et Ecclesiae, quae est perpetupepeim etiam et indissolubile debet vinculum hatset quod
non solum consensus, verum et liber consensusriteigucum nullum violentum possit esse perpetuum.’
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life time, which in turn is the best guarantee foe good upbringing of the childread
procreationem prolig>".

Other important passages from the Decretalesdedanombbasin X 1,40,2 uae
metu et vi fiunt, de iure debent in irritum revogand canorQuum dilectus filiugx 1,40,6).
CanonQuum dilectus filiugonstituted a canonical formulation of the Romategon of the
constant man. Theologians adduced cahloipasto argue that duress resulted in voidability at
the option of the intimidated party rather thant tie contract was avoided automatically. In
1602, canombbaswould form one of the most authoritative argumédatsTomas Sanchez to
defend a general regime of voidability in all cats affected by duress except marriage.

4.2.1.2 The Aristotelian-Thomistic tradition

While the fundamental contribution of Roman andatataw to the development of
modern contract law has been widely acknowledded, philosophical origins of modern
contract doctrine have rather been ignored untiflyfarecently®®. An elementary
understanding of Aristotle’s conception of free lammagency, certainly in its Thomistic
interpretation, nonetheless turns out to be indispble to anyone trying to explain the
concepts of mistake and duress in the modern lagonfract. Also, the Aristotelian account
of duress might help to explain the Roman apprdadturess in the first place: Aristotle did
not consider coerced actions to be entirely inviaion

At the outset of the third book of tidichomachean Ethi¢#Aristotle points out that
man is responsible for his actions only to the mixteat he acts freely and in the absence of
ignorance or compulsidtr. Accordingly, a person can be blamed or praisdy fom actions
that he performs voluntarily. Aristotle indicatesat this is an insight for legislators to
remember well as they distribute honour and punétinrhe question is, however, whether
ignorance and compulsion have the same effect timowoluntariness of an action. Ignorance
prevents you from choosing the right course ofoactince your rational insight into the
circumstances of the action is hampered. Put éifitty, you are mistaken. Compulsion, on
the other hand, does not seem to result in invahyrithoices automatically.

Take the example of a captain who throws his gas#sboard in a storm in order to
save the crew. At the moment of action, he delinigshes to jettison cargo, but he would
definitely not have wished to do so in the abstrAdstotle concludes that there is apparently
a category of actions that are mixed, in the sémgethey are constituted both by voluntary

5" This is explained very clearly in SotDg iustitia et iure(ed. fac. V. Diego Carro — M. Gonzalez Ordéfiez,
vol. 4), lib. 8, quaest. 1, art. 7, p. 733: ‘Quagdidlem et coniugium etiam sub lege quoque nattbezum
requirebat consensum. Dicendum ergo, quod matrimnordb id a natura ad procreationem prolis constitut
est, ex sua ipsius natura perpetuitatem habet ammeAlias non esset satis liberis educandis camsult
Perpetuitas autem ex natura rei liberum exigit asmnsensum. Nam quae violenta sunt, secundumadelsm,
nequeunt esse perpetua.’

8 James Gordley’s book on tRéilosophical origins of modern contract doctriisea notable exception.

™9 Aristotle, Ethica Nicomachea3, 1, 1109b30-34. We used the following editiokristotelis Ethica
Nicomachearecognovit brevique adnotatione critica instruxiBywater, [Scriptorum classicorum bibliotheca
Oxoniensis], Oxonii 1978 [=1894] (hereafter: Ed. Bywater), p. 40.
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and involuntary elemenf®. In the end, Aristotle thinks that such mixed aatse more
voluntary than involuntary. His explanation runsfakows. True compulsion occurs when
the cause of your action is external to you, asnwwu are carried away by a hurricane. In
the case of the captain, however, the cause addtisn comes from within himself. True, if
circumstances had not been as they were, the naptaild have chosen a different course of
action. Yet in the circumstances as they occumddrm, he would not have wished to choose
any other course of action than to jettison c&tgo

Thomas Aquinas carries Aristotle’s exposition ferthThe Prima Secunda®f his
Summa Theologiaés entirely dedicated to the philosophy of humantioa, including
fascinating accounts of man’s last end, human passand habits, vice and sin, law and
grace. Of particular importance for our presenppse, is question 6 of thirima Secundae
which treats the voluntary and the involuntary imnfan agency. Aquinas constructs his
definition of voluntary action in terms of knowlezlgf the final end of that action — mistake
resulting in involuntariness because of that laickmmwledge. Equally important, however, is
the emphasis he puts, in line with Aristotle, oe trigins of the action in the person himself
for it to be voluntary. This is the point where tiscussion on violence and duress enters.

If an action of the will proceeds from an exterfminciple, then it falls short of
voluntariness. A clear case is violefféeBut, again, the difficulty concerns the mixedurat
of duress. Actions done through fear are partlyuntdry and partly involuntary. Thomas
recalls the case of the captain who jettisons cangorder to save his life and that of his
crew . Since the principle of action comes from witHie taptain himself, his action cannot
be considered involuntary. The action does notgeddrom an external cause. Still there are
external circumstances which triggered the intemmativation of the captain. Therefore
Thomas says that the captain acted voluntarily irfggmpliciter), that is, here and now, and

%0 see AristotleFthica NicomacheéEd. Bywater), 3, 1, 1110a4-19, p. 40-41.
01 Aristotle, Ethica NicomacheéEd. Bywater), 3, 1, 1110b5-9, p. 42.

%2 Thomas AquinasSumma Theologiadallae, quaest. 6, art. &{um violentia causet involuntariumconcl.,
in: Opera omnia iussu impensaque Leonis XIllII edidan. 6:Prima Secundae Summae Theologiae a quaestione
1 ad quaestionem 7®Romae 1891 [hereafter: Ed. Leonina, tom. 6],00. 6

%3 Aquinas, Summa TheologiadEd. Leonina, tom. 6), lallae, quaest. 6, art@rym metus causet
involuntarium simplicitey, concl., p. 61: ‘Unumquodque enim simpliciter eeghcitur secundum quod est in
actu: secundum autem quod est in sola apprehensionesst simpliciter, sed secundum quid. Hoc awqaod
per metum agitur, secundum hoc est in actu, seecargiwd fit: cum enim actus in singularibus sinhgsilare
autem, inquantum huiusmodi, est hic et nunc; saeunboc id quod fit est in actu, secundum quod &seh
nunc et sub aliis conditionibus individualibus. &iatem hoc quod fit per metum, est voluntariumuargum
scilicet est hic et nunc, prout scilicet in hocwcast impedimentum maioris mali quod timebaturutsproiectio
mercium in mare fit voluntarium tempore tempestatiopter timorem periculi. Unde manifestum est djuo
simpliciter voluntarium est. Unde et competit etiocavoluntarii: quia principium eius est intra. Segiod
accipiatur id quod per metum fit, ut extra huncurasexistens, prout repugnat voluntati, hoc non resi
secundum considerationem tantum. Et ideo est imtatium secundum quid, idest prout consideratuiagxtinc
casum existens.’

This original definition of involuntariness in aroparative senseénjvoluntarium secundum quids quite limpid,
which cannot necessarily be said of its receptiothe later canon law tradition; cf. P. Fedéppunti sui vizii
del consenso matrimoniale, Metus ab extrinsecostritincussus consulto illatugBiblioteca de ‘Il diritto
ecclesiastico’], Roma 1934, p. 1-2.
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involuntarily in a comparative sensge¢undum quid that is, outside the actual circumstances
of the case and in comparison with a normal sibmati

The impact of this Aristotelian-Thomistic accowithuman action on the subsequent
philosophical and juridical tradition has been massAs has been pointed out by James
Gordley, even though the anthropological and mphéllbsophical account of human agency
changed with the advent of empiricist and rati@gtghhilosophies in the modern period, the
juridical concepts formed on the basis of AristiaielThomistic philosophy lived 8ff. There
should be no surprise about this.

The very scholastic coryphaei who developed modmmntract doctrine in their
commentaries on th8ecunda Secundaéd Thomas (better known as the treatiBesiustitia
et iure or De contractibu¥ simultaneously wrote extensive commentaries oonids’ Prima
SecundaeAs is sufficiently well-known, thérima Secundaeontained Thomas’ ideas on
mistake and duress. Limitations of space and tireegmt us from a thorough examination of
the relationship between the philosophy of the anldl the development of contract law in the
early modern scholastic period. Yet a brief lookLabnard Lessius’ re-working of the
Aristotelian-Thomistic teachings on duress shoulffiee to demonstrate how profoundly
aware of this tradition the early modern scholasivere when they dealt with contract law.

In his posthumously published commentary on Phiena SecundaelLessius adopts
the conclusion of Aristotle and Thomas : thingselander duress are a mix of voluntary and
involuntary elements, so that they are voluntampdy (simpliciter), but involuntary in a
comparative sensesdécundum quijd Referring to the case of the jettisoned cargessius
concludes that actions under compulsion are to dmmeéd absolutely voluntary under the
circumstances at handifcumstantii3, but unpleasing to the will if considered in tiastract
(nude’®. The difference between violence and duress dsngisthe fact that violence
(violentia) brutally imposes its effect upon the will, wheseduress inclines the will into
wishing, out of its own, what it actually dislik&%

Lessius gives a brilliant psychological accounths process of ‘seduction’ to which
the will is exposed as it is confronted with a fekevent. The psychological process of
compulsed assent consists of four stages, illestray the example of the jettisoned cdfgo
Lessius argues that none of them is characterigeidvmluntariness, while the last stage is

%4 Gordley, The philosophical origins of modern contract dowgrip. 121.

% Lessius)n I.Il D. Thomae de beatitudine et actibus humagisest. 6, art. 6, num. 37, De beatitudine, de
actibus humanis, de incarnatione Verbi, de sacrdineet censuris praelectiones theologicae posthumae
Acceserunt variorum casuum conscientiae resolusipbevanii 1645, p. 45: ‘Sensus est, utrum id quodune
facimus, alias non facturi, censeatur absolute limtarium. Conclusio, id quod metu fit, esse mixtax
voluntario et involuntario, sic tamen ut sit volaritim simpliciter, involuntarium secundum quid. Rast, quia

id quod metu fit, acceptum cum circumstantiis gsilfit, est absolute volitum. Cuius signum est, qesadvi
illius voluntatis homo se applicet ad externam afienem, ut patet, cum quis metu naufragii in testgie
proijcit merces. Haec proiecto tali tempore et lesb absolute volita, tamen secundum quid est imiatia,
quia considerata nude extra tale periculum, plasgidet voluntati.’

%8 | essius/n I.Il D. Thomae de beatitudine et actibus humapis45 : ‘Violentia non inclinet voluntatem, sed
illa omnino repugnante, suum effectum ponat. Me®r® inclinet voluntatem, ut ipsamet aliquid velttfaciat
quod per se consideratum illi displicet, idque @dndum maius malum.’

%7 Lessius)n 1.1l D. Thomae de beatitudine et actibus humagisest. 6, art. 6, num. 37, p. 45-46.
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entirely voluntary. Firstly, there is the fear betgreater eviltfmor maioris mal): shipwreck.
This fear is not wholly involuntary, since feariag imminent evil is the opposite of desiring
a good. Both proceed from the inclination of thd.v8econdly, there is the will to pursue a
certain course of actiorvdlitio alicuius operationis throwing off cargo. This is definitely
not an involuntary action, since it is willed asclBuThe third stage consists in a negative
experience towards that same course of action @ered on its own, because it is unpleasant
and damaging displicentia illius operationis secundum se consths). Displeasure,
however, does not displease the will, so it is myoluntary. Finally, the operation is
externalized and effectively takes plages@ externa operatjo This is a voluntary course of
action, since the operation pleases the will utidelpresent circumstances.

Last, in Lessius, we find an explicit testimonythie fact that the scholastics were very
well aware of the connection between the more dptee philosophical account of the will
and the regulation of practical matters throughti@mt law. From his theoretical account of
compulsion and the will, Lessius infers expreshigt tcontracts affected by coerced consent
are not voidab initio’®®. They do not suffer from lack of consent, sina@rfran absolute point
of view, the intimidated party assents voluntatdythe contract. The remedy against duress,
then, must be based on the injury from which thieniclated party suffered.

4.2.1.3 Soto : the virtues of constancy and courage

Soto developed a quite original approach to thestire of which kind of duress meets the
constant man test of coercion. In his commentarthesentenceSoto considerably enlarges
the number of eventsn@lad) the fear of which could result in legitimate fdarstus metus
Also, he formulates an interesting, virtue-basedd afi thumb to know which fear can impress
a constant man. Through the following general r8leto fits the Romano-canon tradition on
duress into a moral philosophical framew@8rk

Fear satisfies the constant man test, if it is cabfe with the virtue of constancy and
courage ¢onstantia et fortitudp and if everybody would feel constrained byhiertefore, this
kind of fear is an excuse for fault {ota excusat culpa

By redefining the constant man criterion of duréxsto actually makes it possible for
fear to excuse away fault and sin. For it alsogestto the virtue of courage to have fear
when fear is neededifa pars fortitudinis est, timere ubi opojtet.

8 | essius,In LIl D. Thomae de beatitudine et actibus humanisaest. 6, art. 6, num. 38, p. 46: ‘Secundo
sequitur, contractum metu initum non esse irrituefedtu voluntarii, ut multi docent, quia est abs®lu
voluntarius: absoluta autem voluntas sufficiet dticiendum validum contractum, modo debita materia
interveniat.” For a more extended quote, see below.

% Domingo de Soto,In quartum sententiarum librum commentariiovanii 1573, dist. 29, quaest. 1,
art. 2, p. 711 : ‘Metum ergo cadere in constantémnv est, virtuti constantiae et fortitudinis nogpugnare,
metu illo quempiam vinci et cogi. Atque hanc ob reilis metus a tota excusat culpa.’

0 Soto, De iustitia et iure (ed. fac. V. Diego Carro — M. Gonzélez Ordéfiez,l. vd),

lib. 7, quaest. 2, art. 1, p. 633: ‘Metus enim st cadens in constantem virum, quem Vviri constasgcum
patitur, scilicet quem stat virum constantem simeesfortitudinis vituperatione habere, ita ut nepugnet esse
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When law meets virtue, many questions arise. Famgite, whether legitimate fear of
an evil can justify faultqulpa), certainly when this fault amounts to spe¢caturp Contrary
to the common scholastic opinion, Soto thought thaiess stemming from the fear of an evil
could sometimes justify sin, indeed, particularljem sin constituted but the infringement of
human law, and not the commitment of an intringjcalil act "%, It would be absurd, Soto
says, to think that observing feast days or Lemiase important than being murdered. If you
can only escape death through sinning againstuhetd abstain from working or drinking,
then you cannot be deemed to have become inconbtante, duress excuses your (venial)
sin. Soto would elicit heavy criticism for this agious opinion in Dr. Navarru#/anual for
confessor§?. And we will see Covarruvias invoking the rigoristigustinian tradition in
order to rebuke the standpoint that duress cairfyjiss.

The key question, however, concerns the effectuoégt on the validity of a contract.
In his Commentary on the fourth book of the SentenSeto refutes the late medieval
teachings of Duns Scotus and argues that as arnudtteatural law marriage contracts
affected by duress are voidableaifandus) and not voidipso facto(irritus). Following the
canonAbbas(X 1,40,2), Soto holds that, as a matter of natiasa, contracts always remain
valid even when they are affected by duf&sghey are voidable, however, at the option of
the intimidated party. He concludes from this thia¢ rule that marriage contracts are
automatically void when affected by duress mustehdeen introduced by positive,
ecclesiastical law. Sanchez and Lessius would rtfekeame point.

4.2.1.4 Covarruvias at the confluence of scholasticisml@nmanism

Diego de Covarruvias y Leyva is undoubtedly thelginmost distinguished Spanish canonist
of the sixteenth century. It is impossible to avbich when dealing with a concept of general
contract law. It is no different this time, as f'edommenting on the fourth book of the
Decretalesdealing with marriagecoOnnubiun. His commentary on duress would provide the
basic elements for the teachings of Sanchez andiusgsalthough Covarruvias does not

virum constantem et sic metuere. Nam una parstdditis est, timere ubi oportet. Sed est apprime
animadvertendum, quod nullus metus quantumvis irunvi constantissimum incidere solitus, a culpa
transgressionis excusat divinae legis et nauralis.’

" Soto, In quartum sententiarum librum commentadist. 29, quaest. 1, art. 2, p. 712 : ‘Sed aliaterioris
generis, quia non sunt intrinsece mala, possurdequibona fieri quando sunt media cavendi graviori.

Ecclesia namque observationem festorum aut ieiumqguraecipiens non tam stricto rigore voluit no$igae,

ut pro eorum observatione mortem deberemus obivaré)qui metu mortis ieiunium vel festum frangibnn
desinit esse constans atque adeo excusatur a’culpa.

72 pzpilcueta,Enchiridion sive manuale confessariorum et poetien cap. 22, num. 51, p. 494,

3 Soto, In quartum sententiarum librum commentadist. 29, quaest. 1, art. 3, p. 714 : ‘Ad secumdsimili
modo respondetur, quod neque alii contractus, imaigtaut venditionis, etc. per metum celebratitspso iure
nulli, sed debent in irritum revocari, ut cap. Abbde his quae vi metusve causa fiunt: quia réistitem
expostulant. Et hoc facit pro nobis, quia secundoerum ius naturae etiam matrimonium deberet tenfre.
quia rescindi nequit, statutum per ecclesiam eston sit validum.’

Interestingly, in the marginal notes to cadrbasthecorrectores Romarieferred several times to Domingo de
Soto for its correct interpretation; cf. notae ddsgamCoactusad X 1,40,2 in:Corpus juris canonici(ed.
Gregoriana), part. 2, cols. 479-480.
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contain a general theory of duress related to amgédoctrine of contract. His exposition is a
good illustration, however, of the large extentwbich humanist jurisprudence became
intermingled with the canon law tradition.

He begins with a long meditation on the definitafrduress. Covarruvias is careful to
stress that the object of fear must be imminene Titurity’ of the fearful event mentioned
in the definition of duress in D. 4,2,Inétus instantis vel futuri periculi causa mentis
trepidatio must be interpreted as the very near future.tRermost fearful event of life,
namely death, lies in the future, and still it doed throw anyone off balance. He quotes
Aristotle, amongst others, to support this intetgien’ ”* and he eventually defines duress as
a ‘perturbance of the mind, the mind being pertdrbg imagining a future and imminent
calamity”’ ",

Book four of theDecretalesis dedicated to marriage, and in commenting upor, in
Covarruvias underlines the principle of liberty wegd by the Church in marital consent.
CanonsVenieng(X 4,1,13) andCum locum(X 4,1,14) are indicative in this respect. Margag
contracts must be free of the slightest form ofrcio@. The reason being that freedom of
marriage is the best safeguard against irrespansithlication of the children. The distinctly
consensual nature of marriage was promoted byaweof the Church, but Covarruvias is
anxious to quote a Roman rule of law (D. 50,17 ,B0prder to prove that there was also
Roman support for the consensual definition of rage’®. It did not prevent him, though,
from suggesting that the Roman law considered duassesulting in a delictual action, since
damage had to be proven in order for the praetgrant relief.

If freedom is of paramount importance to the vgliof marriage contracts, then it is
equally important to know whether all kinds of disere capable of invalidating a contract.
In light of law Metum autem(D. 4,2,6) and canoQuum dilectus filius(X 1,40,6), this
question was traditionally answered in the negathav Metum autemand canorQuum
dilectus filius were considered to provide the jurists and thealtg with a standard to
distinguish juridically relevant from juridicallyrelevant forms of duress: the criterion of the
constant manvfr constan¥ Relying on Thomas Aquinas’ commentary on Sentences
Covarruvias defines the constant man as ‘the ptudg@n who knows how to choose a minor
evil in order to escape the risk of a greater &Vil’

Covarruvias acknowledges in line with the gloss ©n2,4,13 that in concrete
cirumstances it is up to judicial discretioarlfitrium iudicig to decide whether fear for a

™ Aristotle, Ars rhetorica 2, 5, 1382a22-27, imAristotelis Ars rhetoricarecognovit brevique adnotatione
critica instruxit W.D. Ross, [Scriptorum classicoru bibliotheca Oxoniensis], Oxonii 1959, p. 82:
‘(...) o0 yap mévto T koke @oPodvtol, olov &l Eotar &ducog 1 Ppadic, AN oo Avmoc peydAoc 1| @Oopéc
duvarat,kol tadTo E0v  pn mopp® GALG cUVEYYLS aivnton dote uéAAEY. T yap TOpp® cPddpa oV pofodvral:
{oaot yap mavieg 6t dmobavodvral, AL 6Tl 00K €yy0g, ovdev epovtiovowy.’

7> Covarruvias,In librum quartum Decretalium epitomepart. 2, cap. 3, par. 4, num. 1, in : Opera omnia
Augustae Taurinorum 1594, tom. 2, p. 131: ‘Estremetus trepidatio mentis, quia ex imaginationeiriuet
propter imminentis mali perturbatur mens.’

*D. 50, 17, 30: ‘nuptias non concubitus, sed comsemacit’.

""" Covarruvias,In librum quartum Decretalium epitomepart. 2, cap. 3, par. 4, num. 1, p. 131: ‘Cortstan
virum interpretor prudentem, qui sciat eligere nsimalum ob maioris mali periculum evitandum.’
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particular evil satisfies the constant man criterar nof’®. Since sin is always the greater
evil, however, it is beyond doubt that no one Isvad to sin in order to escape an evil. In
saying so, Covarruvias presumably distances himBetlh Soto’s contrasting opinion.
Quoting Augustine and candta ne (C.32, g.5, ¢.3), Covarruvias holds that it istéeto
suffer all evil than to assent to a sinful act. tBg same token, it is not allowed to commit a
crime in order to escape an evil. Therefore, Caxaas rebukes the mythic figure Alcmeon
in the lost play of the same name by EuripidesHaving killed his mother for fear of
disappointing his fathéf’.

A major question addressed by Covarruvias condetthe impact of duress on
women. Drawing on the glogdetusto canonCum locum our canonist clearly thought that
the constant man test had to be specified in the cawomeff®. A judge must allow for a
woman’s natural weakness of mind and body in coisparto a man’s fortitud&". After all,
prudence and fortitude are not virtues which stforean objective golden mean. Contrary to
justice, the golden mean of fortitude and prudesaketermined by the qualities of the subject
who is expected to practice these virtues. Heneénitural’ prudence of a womanaturalis
foeminarum prudentjais different from the ‘natural’ prudence of a man

The issue of women and duress saw Covarruviasitasitmusly distancing himself
from Ippolito Marsigli (1450-ca.1529), a former damt of Felinus Sandaeus, legal
practitioner, judge and professor of law at thevarsity of Bologna who is mostly
remembered for hifractica causarum criminaliuff’>. One might wonder, however, if this
dispute was more than a pretext, again, for Covasuto display his humanist erudition.
Marsigli had argued that torture must always bdiaggo men first, because women endure
torture far longer than mé&f. Yet Covarruvias draws upon the classics to rethit erratic

"8 GlossaCruciatumad C. 2,4,13 iiCorporis lustinianaei Codefed. Gothofredi), tom. 5, col. 322.

"9 Covarruvias)n librum quartum Decretalium epitompart. 2, cap. 3, par. 4, num. 7, p. 132. Covaasiwas
well acquainted with Aristotle, of course, who feaghressed the same critique in Niehomachean Ethi¢c8, 1,
1110a25-30. His philological criticism of a pseutwnmentary on the third book of Aristotle§ichomachean
Ethics— ascribed to Eustratius or Aspasius — is and#stimony to his familiarity with Aristotelian thght; cf.
In librum quartum Decretalium epitompart. 2, cap. 3, par. 4, num. 5, p. 131-132.

80 GlossaMetusad X 4,1,14 inCorpus juris canonic{ed. Gregoriana), part. 2, col. 1429: ‘Minor tameetus
magis excusat foeminam quam virum.’

8L Covarruvias,In librum quartum Decretalium epitomeart. 2, cap. 3, par. 4, num. 8, p. 132: ‘Hin@areat
iudex arbitrio proprio decernere debet, non itai@mtque stricte hanc eligendi prudentiam exigenéase in
foeminis, quibus a natura inest minior animi vigorporisque fortitudo, sed considerandum esse, fpeithina
constans eligeret pensata naturali foeminarum ptisde

82 For more biographical details, see L. Pallotti, fppolito Marsi(g)li, in: Dizionario biografico degli Italiani,
70 (2008), p. 764-767.

83 Ippolito Marsigli, Tractatus de quaestionibus in quo materiae malafich pertractanturs.|. 1542, ad |I. 1,
num. 73, f. 8r: ‘Item quantum ad illud quod dicynéedicti doctores quod incipiendum est potiusnairfia quam

a masculo, quia ipsa est debilior viro et citiudeix habebit veritatem ab ea quam a masculo. Egodrdubito,
quia dicit glossa notabiliter in I. nihil intere$t, de adult., quod mulier patitur maiora vulneq@am masculus,
ergo maius tormentum patietur et erit constantiortartura (...)."; Marsigli, Repetitio rubricae C. de
probationibus Lugduni 1531, num. 417, f. 51v: ‘Sed ego inciéerdico tibi unum, quod si mulier et vir simul
pereant, praesumitur ut supra quod mulier priusesierit, tamen si moriantur ambo ex vulneribus vir
praesumitur prius decessisse quia mulier patituoraa/ulnera quam vir, ita notabiliter dicit glossal. nihil
interest, ff. de adult.’



194

opinion®* Did not Tacitus mention that Nero started tortgrivomen because their bodies
are less supportive of pain? Had not Plinius, Teaty and Pausanias praised a woman for
not having told a secret in spite of long tortyreecisely because women cannot be expected
to resist torture in the first place? Covarruviasaudes that men are braver than women in
tolerating pain and torture, and he quotes thedfrémumanist André Tiraqueau (1488-1558)
to give authoratitive support to this view. In fadtiraqueau argued that in criminal
investigation, women had to be submitted to tortoeéore the men, because women were
more likely to capitulate faster than the man, thllswing the judge to discover the truth
more rapidly®>.

A similarly humanist spirit — at least from theimtoof view of his passion for showing
off his classical erudition — runs through CovarasV plea for recognizing the fear of losing
material goods as duress which meets the consi@mtt@st. He quotes Hesiodos’ verse to the
effect that ‘money is the soul of miserable mamedunia est anima miseris mortalib(fs.
This was a popular proverb in the early moderngagrjust as the saying that money is the
sinews of affairs fecunia nervus rerumwhich can be traced back at least to Plut&fch
From ErasmusAdage$®® which drew on Hesiodos and Plutar€varruvias picks the idea
that money is ‘life and soul'afima et vitd'®°. Moreover, by combining Plutarch and the
gospel of Luke, he pretends that in Greek onlywosd is used to denote both the concept of
life and wealth. Unfortunately, he does not mentitrat magic Greek wofd. Yet,
importantly, from this argument Covarruvias inféinsit even the loss of only one precious
good @missio magnae recan constitute a legitimate cause for just fesralone the loss of
a major part of one’s belongingasnfissio maioris partis bonorumor the loss of one’s entire
fortune @missio bonorum omniym

8 For extended references, see Covarruviak) librum quartum Decretalium epitome

part. 2, cap. 3, par. 4, num. 11, p. 132.

8 André TiraqueauDe legibus connubialibus et iure maritaRarisiis 1546, 1. 9, num. 99, f. 79r: ‘(...) cum i
primum sint quaestioni subijciendi, a quibus veritacilius eruitur; (...) ideo prius sunt foeminaeagumares
torquendae, ut quae celerius fatebuntur, cum halearmomentaneum et instabile (...).” Tiraqueau waswn
for his misogyny, cf. J.-M. Augustin, s.andré Tiragqueauin: P. Arabeyre - J.-L. Halpérin - J. Krynen (9ds
Dictionnaire historique des juristes francais, XX¥e siécle, Paris 2007, p. 742-743.

"8 HesiodosWorks and daysv. 686, in:Hesiod, Theogony, Works and days, Testimcetited and translated
by G.W. Most, [Loeb Classical Library, 57], Camiyé&d Mass. — London 2006, vol. 1, p. 142:
“xonuata yag Ypouxn méAetal detAoiot footoloy’.

87 plutarch,Kleomenes 27,1, in: Plutarch, Lives with an English translation by Bernadotte Perfimpeb
Classical  Library, 102], Cambridge Mass. - London 968, wvol. 10, p. 110:
‘T xonpata vevpa twv meaypdtwy'. For further discussion, see M. StolleBecunia nervus rerum, Zur
Staatsfinanzierung der frihen Neuz€itankfurt am Main 1983, p. 63-64.

88 Desiderius Erasmugdagiorum opusBasileae 1526, chiliad. 2, cent. 3, adag. 8428.

"8 |f Covarruvias thus stresses the importance ofeydar the individual, the early modern period adsov the
frequent use of the same and similar expressioissist on the vital character of money for thevaral of the
State; cf. StolleisPecunia nervus rerum, Zur Staatsfinanzierung diénén Neuzeitp. 63-68.

9 Covarruvias/n librum quartum Decretalium epitomeart. 2, cap. 3, par. 4, num. 18, p. 133: ‘Pexuitat
etiam apud Plutarchum in libello an adolescengdicaudire poemata. Carmen illud pergun alii midere
vitam, quo in loco Plutarchus opes intelligit. &jpud Graecos una et eadem dictio vitam significédcultates,
quibus vivitur, quod constat ex evangelio Lucag=ubi id Erasmus adnotavit.’
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When it comes to minor feamgtus leviy Covarruvias defends the opinion that will
later be adopted by Lessius and Grotius. Even iiiomfear cannot be considered a sufficient
ground for the civil law to grant relief, everythirithat has been acquired by minor duress
must be restored before the court of conscienckislfamougelectioon Regula ‘peccatum’
Covarruvias points out the usual rationale behhel divil law regulatio*. The law of the
land does not intend to go against the law of dens€®’. It merely abstains from
reinforcing the law of conscience by means of gtateer for the sake of the civil good. The
civil law presumes that minor fear does not affreiedom of contract’, even if the truth can
be different. For if the civil law was to grantieglon the basis of minor fear, the courts would
suffer from over-extension and business would bicoally interrupted by law suits.

Of great interest in view of Sanchez’s transfororatof Covarruvias’ ideas are his
opinions on reverential feamgtus reverential)s Reverential fear stems from the respect that
an inferior person must have toward a sup&fio€ovarruvias claims that reverential fear can
become relevant fear only when it is accompanied lésion beyond moietylgesio
enormig’®%. Moreover, he states that this rule holds trué fiothe case of marriage and other
contract$®. For example, if in reverence to her father aagylees to marry a man who is of a
far lower status, she can claim rescission. Sitgijlarvendor can reclaim rescission if he sold
his estate for less than half of its fair marketgr Covarruvias, then, does not yet fully
distinguish between marriage contracts and othertracts. That contribution to the
development of modern doctrines of duress woukf la¢ made by Sanchez and Lessius.

Sanchez and Lessius later developed the idea tlatiage contracts are not
automatically avoided by duress as a matter ofrahtaw, but as a matter of ecclesiastical

1 This extremely rictrelectio is investigated in O. CondorellNorma giuridica e norma morale, giustizia e
salus animarum secondo Diego de Covarrubias, Rifhes a margine della Relectio super regula ‘Peceat
Rivista internazionale di diritto comune, 19 (2008)163-201.

92 Diego de Covarruvias y Leyvén regulam peccatunDe regulis iuris lib. 6 Relectigpart. 2, par. 3, num. 7,
in: Opera omnia, Augustae Taurinorum 1594, tonp. 2,85: ‘Non oberunt huic sententiae leges civilegantes
rescissiones contractus metus causa quoties neaisset nec cadit in constantem virum, quia lieges civiles
non dent in hoc casu ob metum levem repetitionesa, nescissionem contractus, non tamen approbant eam
receptionem, nec eam iustam esse censent, praestenim lex contractum metu levi gestum consensum
habuisse liberum et sufficientem ad hoc ut validusidicetur. Atque haec praesumptio iuris esteetulle, nam
etsi constet de metu, qui tamen levis sit, non gétdex huius contractus rescissionem ex ea quidausa, ne
passim commercia humana impediantur et ne totdilesontractuum rescissiones in republica constituia

%3 For an introduction to reverential fear, see JPtssis — R. Zimmermanihe relevance of reverence, Undue
influence civilian style Maastricht Journal of European and Comparativer,LB0 (2003), p. 345-379; and
Jansen:Tief ist der Brunnen der Vergangenheft’, 218-220.

9 We use this translation because it is used ir_thésiana Civil Code, art. 2589 for denoting thensacase
that in the civilian tradition has become known ‘lagsio enormis’. It is ultimately based on an esige
interpretation by the scholastic jurists and thgios of the Roman constitution C. 4, 44, 2. ldsahat the sale
of an immovable can be rescinded when the prigesisthan one half of the just price. In the comraown this
concept might also be seen as coming close to hswonability’.

% Covarruvias, In librum quartum Decretalium epitomepart. 2, cap. 3, par. 6, num. 4, p. 136: ‘Cum in
matrimonio maior sit exigenda libertas quam io][sieteris contractibus, notandum est, caeterogatas non
esse rescindendos ex solo metu reverentiali, rmgiqedentibus minis illatis ab eo qui solet quodatir exequi.
(...) Hi vero omnes quos dixi fateri hanc opinionesseecommunem, eandem intelligunt, nisi enormisdaes
contractu contingat cum metu obsequii et reverentiboc enim solum etiam minus [sic] non probatiicet

ad rescindendum contractum. (...) Quae omnia necreermdduximus, sed ut matrimonii contractus nullus
omnino sit, eo casu, quo caeteri contractus exingta sint rescindendi (...).’



196

law. Covarruvias, however, held that marriage @wis falling short of free consent were
void from the outset by natural 1&%. Precisely because they wanted to develop a denera
contract doctrine, while at the same time distisuig marriage from other contracts,
Sanchez and Lessius could no longer say so. Aea@eprinciple, Sanchez and Lessius held
that duress can only make contracts voidable, oigkipso facto Therefore, they were bound

to explain at the same time that the absolute tyudlifecting marriage contracts must have
been imposed through positive, ecclesiastical faewarruvias had not yet reached that level
of systematic reflection.

4.2.1.5 Molina : duress makes contracts vald initio

When it comes to duress as a vice of the will, M@k ideas are scattered. He does not
dedicate an autonomous chapter to duress. Thashsrrremarkable, since Molina is generally
known for his vital contribution to the developmerfita systematic law of contract. The Jesuit
from Cuenca deals with duress in the margin ofdmssussion of two particular contracts, a
liberal promise and a loan for consumption. Hestssthat nullity ensues automatically from
coerced consent. In doing so, he defends a vietwiiizeventually be refuted quite radically
by Sanchez and Lessius. Looking at the subseqgasuit dradition, Molina’s brief remarks on
duress seem to be the proverbial calm before trenst

Molina takes it for granted that any form of inwotariness is an impediment to the
conveyance of property rights, certainly if libérals the ultimate cause of the contrdétA
promise must be deliberate if it is to be considevalid. People who lack full rational
capacities can therefore not conclude valid cotdrade believes that there is no reason to
elaborate on this, since it speaks for itS&IfBy the same token, promises should not be
tainted by deceit, violence or duress. Still, hé&kesaan exception to this rule for contracts that
are entered into by legitimate duressis{g, for example because of fear of a just
punishment®. Another qualification concerns contracts thatravethe direct result of duress,
for instance when you promise to enter into a @mbtwith somebody so that he helps you out
of the difficulty you are in, or when you make awto escape assassination. Duress is not the

"% Covarruvias, In librum quartum Decretalium epitomepart. 2, cap. 3, par. 5, num. 6, p. 134: ‘Constat
matrimonium metu contractum nullum esse ipso iwepeopria actus natura, non tantum ex constitutione
ecclesiae, quod probatur, consensus liber est ipm@®cessarius ad hunc contractum cap. cum loem d
sponsalibus [X 4,1,14]. Hic autem consensus libar ast, ubi metus cadens in constantem virum coitcur
Igitur ex natura sua matrimonium metu contractutmaum.’

7 Molina, De iustitia et iure tom. 2 De contractibuf tract. 2, disp. 267, col. 67-68, num. 2 : ‘Taletem
voluntarium mixte satis non ext, ut quis dominiuml Wws rei suae in alterum transferat, maxime exame
liberalitate, ut de se est notissimum.’

%8 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 267, col. 67, num. 1 : ‘Ut presio aut
stipulatio valida sit (idemque est de donatione gleta), necesse in primis est, ut sit actus humaese
deliberatus. Qua ratione promissiones et stipul@Boeorum, qui rationis usum non habent, invaliia@ino
sunt (...) atque ex se est notissimum.’

9 Molina, De iustitia et jure tom. 2 De contractibu} tract. 2, disp. 267, col. 68, num. 3 : ‘Quantioni iuste
metus incuteretur, valida esset promissio, quatleretu oriretur, etiamsi fieret ei, a quo mepusvenit. Ut si
quis aliquid alicui promitteret, ut iustam poengwsiiaut alteri condonaret, potestatem haberetlaa,ilpro eo
pretio aut praemio relaxandam.’
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cause ¢ausa but the occasiomgcasid to such a contra®. Lessius would further develop
these ideas.

In respect to the question of reverential fear)iMois inspired by Sylvester Prierias
and Dr. Navarrus. He holds that reverential feapams to duress accompanied by threats
(reverentialis metus aequiparatur metui per minasussg®®’. Hence, it has the potential of
voiding a contract. By the same token, he considen®r duressrnietus levis— duress which
would not throw a constant man off balance — asnigea voiding effect on contracts as far as
the court of conscience is concerned. He nevedbetelmits that minor fear cannot be
relevant before the external courts, since no pnpsion can lie that a contract affected by
minor fear was entered into through mixed involanteonserit’®. Indeed, as Sylvester and
Dr. Navarrus had pointed out, nobody can be predumée wasting his money for nothing,
unless he is affected by just fear. However, thisspmption does not lie in the court of
conscience, where the truth must prélail

In treating of usury, Molina expressly attacks treditional interpretation of canon
Abbasin X 1,40,2 Qquae metu et vi fiunt, de iure debent irritum reaoc Usually, canon
Abbaswas thought to imply that duress results in voilisth since, allegedly, it stated that
the judge had to intervene to avoid the contractlidd denies that this is the right
interpretation of canoAbbas since he does not think that it says that, ifab#ority of the
judge had not intervened, the contract would hareained valitf*. According to Molina,
contracts affected by duress are vigido iure (irritus) and not simply voidable. Although
Molina does not mention him, he might have drawsihspiration from Fortunius Garcia as
he defended the nullitgb initio resulting from dure&>. He thinks that the judge is not there
to avoid the contract, but merely to express thdiffig that the contract is already void, and to
admonish the illegitimate possessor to make reéistituMolina believes that coerced consent

890 Molina, De iustitia et iure tom. 2 De contractibuf tract. 2, disp. 267, col. 68, num. 3: ‘Si autem
voluntarium mixte, quo aliquid uni promitteretunlgm sumeret occasionem ex nequitia alterius, mengmam
effectum intendentis tunc sufficeret, ut validaetsgromissio. Verbi gratia, si quis dum iniuste maibi
imminet ab aliquo, aliquid Deo voveat, ut ab edqéo ipsum eripiat, valida est promissio, quoniégat metu
voveat, voluntarium tamen, quod in voto cernitupjusn habuit occasionem ex morte iniusta, qua sibi
imminebat.’

81 Molina, De iustitia et iure tom. 2 De contractibu¥ tract. 2, disp. 267, col. 68, num. 4: ‘(...) etia
reverentialem metum, qualis est, quem filius alid finterdum habet patri, uxor marito, famulus &asallus

domino, clericus episcopo, et libertus patronangoluntariam mixte efficiat promissionem aut stgtionem,

reddere illam nullam (...), quoniam reverentialistus aequiparatur ea in parte metui per minas scus

892 Molina, De iustitia et iure tom. 2 De contractibuf tract. 2, disp. 267, col. 68, num. 5: ‘(...) iard
conscientiae, etiamsi metus non sit cadens in aotesh virum, si tamen promissione revera involuatar
mixte efficiat, reddere illam nullam. (...) In forauem exteriori, id est, quando metus esset levisjrgvirum
constantem, habita qualitate personae, non caititsnbvenietur ei, qui ex eiusmodi metu promittegabd non
praesumeretur tam levem metum effecisse promissioneoluntariam mixte.’

803 gylvester PrieriasSumma Sylvestrinapart. 2, s.v.restitutio 2 dict. 7, f. 263r. Compare Azpilcueta,
Enchiridion sive manuale confessariorum et poetiiem cap. 17, num. 15, p. 280.

894 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 267, col. 308, num. 14 : ‘Ad capro
Abbasdicendum est, verba illius sic habegeae metu et vi fiunt de iure debent irrityexpone, id est, tanquam
in se irrita),revocari non quidem invalidum reddendo contractum, quasiusa iudicis authoritate esset validus,
sed irrita illa pronunciando, praecipiendoque pbessii, ut statim illa restituat, ut continuo in eod textu
subiungitur, quo fit, ut ex illo textu non colligat dominium in eo eventu fuisse translatum.’

895 Fortunius GarciaDe ultimo fine iuris civilis et canonichum. 396, p. 264sqq.
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cannot possibly convey property rigiifs He claims support, in this respect, from Domingo
de Soto’s alleged view of the automatic nullityaaferced contracts as defended in @is
justice and right””.

4.2.2 Tomas Sanchez’s doctrine of duress
4.2.2.1 Duress and the law of marriage

The enduring influence of classical canon law anghesent-day law of marriage in both civil
and common law countries is a well-established. faess remembered, however, is the
fundamental role which the ecclesiastical law ofnmage played as a source of inspiration for
the establishment of a general law of contract withscholastics of the early modern period.
Indeed, marriage was conceived of as a contracthirexchange of rights over the bodies
(ius in corpu} of the spous&® Yet this contractual view of marriage in the neadil
tradition should not be confounded with the modeonception of marriage as depending
solely on the continuing free consent of both parin the marital relationsiip. If marital
debt @ebitum conjugaleand the rights over the body of the spouse waratter of concern
to the canonists, then this ensued to a large extem the unquestioned assumption that
marriage entailed an unwavering commitment to tleeneation and upbringing of children.

At any rate, the canonists and the scholasticsdcoedison from marriage to other
contracts because marriage was essentially thafghtthese juristic and contractarian — in
the sense of consensualist — terms besides beimgjdeved a sacraméHt This occurred
very clearly in a treatise on marriage law that pesbably remained unsurpassed up to this
day in its detailed and systematic exposition : Digputationes de sancto matrimonii
sacramentdy Tomas Sanchez, the great Jesuit theologian @ordob&™. Sanchez’s merit
consists not only in having stimulated the crosshiEation between matrimonial law and

8% Molina, De iustitia et iuretom. 2 De contractibu} tract. 2, disp. 267, col. 309, num. 14: ‘Ex matargo rei
atque in conscientiae foro, quin et in exterioriidee praetorio, non censetur translatum dominigogndo
aliquid per vim aut metum sufficientem, donatunadttumque est, sed solum iuris civilis fictione,ogdam
censebatur translatum.’

897 This claim is a little bit exaggerated, althougfsitrue that in solving ‘that old question on wHer usurious
giving transfers property’vetus illa quaestio utrum per usurariam dationerasferatur dominiuryy Soto
concludes that it does not; dde iustitia et iure(ed. fac. V. Diego Carro — M. Gonzalez Ordoiied, &),
lib. 6, quaest. 1, art. 4, p. 526-528.

898 For the origins of the language of rights to diggcmarriage from the twelfth century up until @ndluding
the first Code of Canon law (1917), see, amongsérst M. MaderolLa nature du droit au corps dans le
mariage selon la casuistique des Xlle et Xllle Is€Annales, Histoire, Sciences Sociales, 65 (2010),323-
1348 ; M. MaderoSobre el ius in corpus, En torno a una obra deppdi Vassalli y al debate Francesco
Carnelutti-Pio Fedelg in: E. Conte — M. Madero (eds.), Entre hecho yedeo, Hacer, poseer, usar en
perspectiva histérica, Buenos Aires 2010, p. 119-88d Alfieri, Nella camera degli sposi, Tomas Sanchez, il
matrimonio, la sessualifgp. 143-147.

809 Ch. Reid, Jr.Power over the body, equality in the family, Rigimsl domestic relations in medieval canon
law, Grand Rapids — Cambridge 2004, p. 4-5.

810 The tension between the contractual and the s@r@mincharacter of marriage is highlighted in Anedn,

Le mariage en droit canoniquéom. 1, Paris 192¢=1891], p. 83-89, and tom. 2, Paris 19351891], p. 443-
445,

811 On Sanchez, cf. supra, p. 62.
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general contract doctrine, but also in his neaiyitjuishing marriage from other contracts
when necessary — a disjunction which turns outeteital precisely in regard to the doctrines
of duress.

One of the closest parallels between the law ofriage and other contracts is the
huge importance of freedom — in the sense of tserade of coercion — when entering into a
marriage. The rules that no one should be compdbedharry (C.31, g.2, c.1) and that
marriages should be free (X 4,1,29) were recogneedundamental principles of Church
law. According to the classical canon law of mayeiathe exchange of present consent
between the spouses or the future consent folldwesdexual intercourse was sufficient for
the conclusion of a valid marriajé¢ The absence of paternal assent did not invalithate
marriage contract. This case for marital freedom e irrelevance of parental consent was
not made successfully until the advent of GrdfianBefore that, the Christian tradition
remained faithful to the proposition, which it bmsared from Roman law, that fatherly consent
was decisive in the making of marriage. It is norsethat the renewed canonical doctrine
remained under pressure from practice. Apart froemwell-known tendencies in France to
introduce paternal assent as a requirement fovdhd conclusion of a marriage contract,
official Church doctrine also met with continuoussistence from Spain where secular
legislation and family custom often required paaéasserit*

It is important to consider the reasons behindetimdorsement of freedom of choice in
the classical marriage law of the Church. The neasas basically that freedom of marriage
was the only guarantee that marriage would lastftife time, which in turn was the best
guarantee for the good upbringing of the childrad procreationem prol}§™>. The idea of
‘freedom of contract’ as applied to marital relasbips, then, ultimately stems from the
concern to assure the good upbringing of futureegions. It has hardly anything to do with
the modern viewpoint that marriage is a fluid relaship based on voluntary association for
the sake of the benefit of the individual parti@s.a matter of fact, marriage contracts were
thought to require an even higher degree of libédmn other contracts, precisely because
once they were concluded, they were indissolulileceScoercion formed a massive obstacle
to freedom of matrimonial consent, Sanchez dedicatee entire fourth book of his
Disputationes de sancto matrimonii sacrametiotthe problem@e consensu coadto

Interestingly, in this book on coerced consent 8éndirst systematically expounds
the impact of coercion on ‘contractual freedomgeneral (disp. 1-11). He then proceeds to
apply this general theory of coerced consent taiage contracts in particular (disp. 12-27),
while at the same time highlighting the points &lick the consequences of compulsion for
marriage and other contracts, respectively, divetgelight of the attention paid in our

812 Ch. Donahue, JrL.aw, marriage and society in the later Middle Ag@sguments about marriage in five
courts Cambridge 2007, p. 16-18.

813 Ch. Reid, Jr.Power over the body, equality in the famiy 30-50

814 F.R. Aznar Gil,El consentimiento paterno o familiar para el maiinip, Rivista internazionale di diritto
comune, 6 (1995), p. 127-151.

815 Soto, De ustitia et iure(ed. fac. V. Diego Carro — M. Gonzalez Ordéfied, 4, lib. 8, quaest. 1, art. 7,
p. 733, quoted supra, n. 757.
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dissertation to the emergence of a general lawoafract in early modern scholasticism, in
what comes next we will focus on Sanchez’s disamssi metusin contracts in general. His
elaborate discussion of the impact of coercion amriaage contracts in particular falls outside
of our scope.

4.2.2.2 The constant man test of coercion

4.2.2.2.1 Promoting virtue, protecting the weak

A major concern of the canonists and theologians @facourse to limit the scope of
coercion (netug as a ground for annulment of a contract. If fehthe slightest kind were
considered a relevant ground for frustration oftaxt, contract would lose its function as an
instrument guaranteeing stable relationships alb@ye Moreover, as we have seen very
clearly in Soto’s discussion, accepting simple f@aidegitimate fear would have run counter
to the Church’s more general project of promoting virtuous life, requiring an attitude of
constancy ¢onstantid and couragefdrtitudo) in the face of danger and adversity. On the
other hand, the medieval canonists were not undigwitely willing to accept, particularly in
regard to marriage contracts, the rule of Roman-ta@miniscent of Aristotle — that coerced
consent is still consent (D. 4,2,21,5).

Drawing on law Metum autem(D. 4,2,6§'® and on canorQuum dilectus filius
(X 1,40,6) they did find a standard, however, tot sut the juridically relevant forms of
coercion : the criterion of the constant mair Constany. Yet the ‘constant man’ test of
coercion only transposed the problem on anothel.lévis one thing to know that if fear is so
serious as to throw even a constant man off baJahaan be considered as a legitimate
ground for annulment. But what kind of fear, théimows a constant man off balance?
Accordingly, which fear belongs to the constant naawdl is justified justug and probable
(probabili9? The perplexity of this question is indicatedthg sheer volume of text that is
dedicated to its solution (disp. 1-5).

Borrowing from an impressive number of civiliansanonists and theologians,
Sanchez gives a decisive impetus to the discussidhe influence of duress on the voluntary
consent of the constant nfah He lists five conditions for coercion not to fdile ‘constant
man test’. First of all, the evil feared must bawy in an absolute sensaglum magnuin
Soto had already insisted on this. He had deemeardoushed merchant’s fear of losing his
horse not sufficient grounds for demanding the semshe had eventually payed to the
robbers. Even though from a subjective point ofwvithe merchant might well have
considered the loss of his horse as a greate{ralum maioy than the loss of his money,

818 |n fact, D. 4,2,6 (Metum autem non vani hominisg §jui merito et in homine constantissimo cadath@al
edictum pertinere dicemus) speaks of a ‘vir cortigaimus’, thus using the superlative degree ofatiective
instead of the positive. Following Philippus Deci{i$}54-1535), Sanchez nevertheless insists thatigfnd
interpretation and sense of ‘constantissimus’ musst‘constans’; cf.Disputationes de sancto matrimonii
sacramentptom. 1, lib. 4, disp. 1, num. 9, p. 325.

817 sanchez’s doctrine of the constant man test afcime and its reception in the canon law traditi®subject
to a brief treatment in P. Fedefull'espressione ‘metus cadens in virum constant8uoila violenza come vizio
del consenso matrimoniale, Note e discussid@iblioteca de ‘Il diritto ecclesiastico’], Ron035, p. 1-8.
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the loss of a horse can never be deemed a gralénetself from an objective point of
view?*8,

Sanchez calls this opinion of Soto excellent, sifie@dom of consentliljertas
consensysis not hampered by an evil which is feared byaaigpular person, but minimal
from an intrinsic point of view. In order to pasgetconstancy test, fear must concern grave
evil taken on its owndebere esse timorem gravis mali in se considgfatiSanchez thus
rejects the view of Sylvester Prierias, which hadrbbased on the idea that constancy is the
art of choosing the lesser of two evils, thus Ieguioom for a purely comparative notion of
evil®®. This idea of Sylvester was often based on aalitémterpretation of lawetum
(D. 4,2,5¥*%. Sanchez, however, reiterates time and againtliea¢ are objective criteria for
determining when a contract is null on accountasrciorf?2.

The second condition necessary to meet the ‘congtan test’ is less problematic.
The estimation of the evil that is feared must tbeng @estimatio forti¥. It must be based on
right reason and probability, not on vain groundd Eevity. In addition to that, the fear must
concern an imminent dangengtans periculum This had already been pointed out by Soto
and Covarruvias in line with lawit praetor (D. 4,2,1§%. A danger or damage that lies too
far ahead cannot form the object of legitimate ,femzcording to Sanchez. For future
challenges can still be prepared for in many wayslifs viis occurri potest periculis futuris,
longe distantibu?*. Still, if entering into the contract in questiisnthe only way left to stave
off the future evil, then that fear should be cdesed to be grave.

There are three further conditions that must besfgad for fear to be considered as
capable of voiding an agreement. All three havddawith the actual danger that must stem
from threats and the object of fear. First of #ile extortioner must be capable of putting his
threats into practicepbtens minas executioni mandgfé Explicitly relying on Soto, Aragén
and Henriquez, our canonist therefore requiregutige to carefully examine the rank and
power of the extortioner. Secondly, it does notfisefto show that the extortioner is
potentially capable of putting his power into preet There must be evidence of the
extortioner really and regularly having carriedotigh on his threatam(inas exequi solitus
sit)®%°. In stating this condition, Sanchez particulagjies on the lavetum non(C. 2,19,9)

818 Soto, In quartum sententiarum librum commentadist. 29, quaest. 1, art. 2, ssecundo per accidens
p. 711.

819 sanchezDisputationes de sancto matrimonii sacramemon. 1, lib. 4, disp. 1, num. 12, p. 325.

820 sylvester PrieriasSumma Sylvestringpart. 2, s.vmetus quaest. 1, f. 161r-161v: ‘(...) generaliter omne
maius malum | respectu minoris, quia vir constas @rtuosus semper consentit in minus malum, tetvi
maius.’

81 D. 4,2,5 (Metum accipiendum Labeo dicit non quéeti timorem, sed maioris malitatis) uses the
comparative degree ‘maior’ instead of the positlegree of the adjective ‘magnus’.

822 sanchezDisputationes de sancto matrimonii sacramemm. 1, lib. 4, disp. 2, num. 3, p. 328.

823 Soto, In quartum sententiarum librum commentadist. 29, quaest. 1, art. 2, salterum verg p. 711;
Covarruvias)n librum quartum Decretalium epitompart. 2, cap. 3, par. 4, num. 1, p. 131.

824 SanchezDisputationes de sancto matrimonii sacramemm. 1, lib. 4, disp. 1, num. 16, p. 326.
825 sanchezDisputationes de sancto matrimonii sacramemon. 1, lib. 4, disp. 1, num. 19, p. 326-327.
826 sanchezDisputationes de sancto matrimonii sacramemon. 1, lib. 4, disp. 1, num. 19, p. 326-327.
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and the common opinion of the jurists in the communeradition. Thirdly, the intimidated
party must not have had an easy chance of evatiegdanger e possit timens facile
occurrere maliy by other means save by entering into the corffract

Taking up the old discussion on the respective temey and strength of men and
women, Sanchez does not fail to mention that tlk@stant man test’ of coercion needs to
account for gender. Although there is ample evidefar this in the learned legal and
theological tradition, as with Covarruvias, Andr@afjueau once more turns out to be the
most reliable authority that can be cited for glightly problematic claim, more specifically a
passage in which Tiraquaeu describes women'’s adiies for clothes and jewelry, ascribing
that to their softnessollities) and weaknessnibecillitag®*®. Sanchez asserts on this basis
that ‘no matter how capable a woman is of praagidine virtue of constancy, the natural
constituency of her sex’s body does not allow leeresist coercion as bravely as a man.’
‘Women are soft and weak,” Sanchez conclfifesby their very nature’. Accordingly,
women need protection. The criterion of the ‘constaan’ needs to be applied to women in a
particularly mild way.

What is more, the criterion of the ‘constant manistnever be applied in an absolute
way (@bsolutg. The peculiar qualitiesg(alitas/conditi) of the intimidated party involved
always matter. The concept of the ‘constant maedseo be specifieddspective so as to
allow for a different treatment of weaker partiagts as children, women and old men.
Conversely, in the special case of the militarg, ‘tonstant man test’ requires an even higher
level of constancy and resoluteness. For troopdaafully be expected to have particularly
courageous and dauntless spirifectud®’.

4.2.2.2.2 The constant man, his relatives, and his friends

As a rule of thumb, compulsion can be a legitingatund for avoiding a contract, if it
is sufficient to sway the will of a constant man woman (netus cadens in virum
constantem Legal practice turns out to be too complex, haavefor the ‘constant man test’
always to be able to provide a clear answer togtnestion whether or not the intimidated
party can claim that the contract was null on aotoof metus Therefore the doctors
unanimously recognized on the basis of Metus auten{D. 4,6,3) that the question should
be left to judicial discretion in actual casdmii(s rei disquisitio iudicis estTo be more
precise, in the external court the judge was exgetd do so, in the court of conscience a
prudent man or confessor could d&%o

827 sanchezDisputationes de sancto matrimonii sacramemon. 1, lib. 4, disp. 1, num. 23, p. 327.

828 TiraqueaupPe legibus connubialibus et iure maritali 3, num. 17, f. 28v.

829 sanchezDisputationes de sancto matrimonii sacramendmon. 1, lib. 4, disp. 3, num. 2, p. 328: ‘Et caéist,
quia licet femina habeat virtutem constantiae, oponstitutionem tamen corporis illi sexui natena, minus
potest resistere metui quam vir. Ergo minor metufficet, ut opprimat cogatque feminam constantem
succumbere, quam virum eadem constantia praeditam, quia feminae suapte natura sunt valde imlescilit
late Tiraquellus, I. 3, connub., num. 71 [sic] eqg.’

830 sanchezDisputationes de sancto matrimonii sacramemm. 1, lib. 4, disp. 3, num. 4, p. 329.

81 sanchezDisputationes de sancto matrimonii sacramenémn. 1, lib. 4, disp. 5, num. 1, p. 331-332: tRoi
concors doctorum sententia est, id [sc. quae sihh igravia et sufficientia metus cadentis in vircomstantem]
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Still the jurists and theologians tried to formelan objective doctrine of which types
of evil could be considered as satisfying the ‘tansman test’ of compulsion. What is more,
they even tried to figure out if coercion on thetpd other persons than the contracting party
herself could be considered as fear relevant tavalidity of a contract. Sanchez’s exposition
is both representative and innovative in this respdow we will see how he extended the
concept ofvir constansso as to make it include not only the contraciagty himself, but
also his relatives and friends. In the next panalgraois list of imminent evils sufficient to
throw a constant man off balance reveals the emgegein wordly affairs and the amazing
economic insight typical of many of the Jesuitthatturn of the seventeenth century.

In paragraphHaec (D. 4,2,8,3) a principle is contained that statest it does not
matter for the legal pertinence of an evil fearduether that evil is going to occur to the
parents or to their children. Parental affectioduices the parents to be more anxious about
their children than about themselves anywayo ( affectu parentes magis in liberis
terreantur). This statement would form the textual basishef idea that evil events swaying
the will of a constant man need not concern theraoting party herselirf propria persona
The incumbent evil can also concern people whochlyse to her. Just how close that tie
needed to be was a matter of dispute over the afesurse. But there is no doubting
Sanchez’s extremely extensive interpretation &f Boman rule.

Sanchez sets out his exposition by repeating themamn opinion that the fear of a
constant man can also occur to his children or spokior as Genesis says, husband and wife
are one fleshvir et uxor una cary and there is a Roman constitution (C. 6,26,11,1)
expressly stating that father and son are one pdpsder et filius eadem persoharhough
Sanchez points out that there is further authardgasupport for this extension in Thomas,
Sylvester, and Angelus, he recognizes that thed®@iremain vague about extending the
fear of a constant man to evil occurring to bloadatives in generalcbnsanguingi
Henriquez had expressly included all relativesheffirst grade among the persons on account
of whom a contracting party might have suffered fbat meets the ‘constant man t&%t’

Yet Sanchez goes furtiét: ‘Through love, nature reforges all blood relagvinto
one flesh composed of the same blood.” A flood itdtions are adduced to strengthen the
view that evil occurring to blood relatives in gemleis relevant. Some deal with the
annulment of elections because of pressure exertddood relatives of the elector, as canon
Sciant cuncti(VI 1,6,12). Other passages, such as the gkwgsumon canonQuicumque
(V15,11,11) show that blood relatives are legatlgnnected amongst each other since
excommunication not only hits the excommunicateds@e himself but also his blood

iudicis arbitrio definiendum esse. (...) Et sicutfamo externo relinquitur hoc iudicis arbitrio, ita foro interno
prudentis arbitrio.’

82 Enrique HenriquezSumma theologiae moralis tomus primigenetiis 1600, lib. 11 de matrimonii
sacramenty cap. 9, num. 5, p. 666: ‘Deinde metus gravistalicion tantum quando imminet periculum damni
in propria persona, sed in persona coniuncta Hugnat si resultat contra parentes, liberos, etemo

833 sanchezDisputationes de sancto matrimonii sacramenon. 1, lib. 4, disp. 4, num. 8, p. 330: ‘Quintico,
idem esse respectu aliorum consanguineorum. Pmologlia natura ipsa amore conciliat consanguin@ogitam
unam carnem, ex eodemque sanguine derivatos.’
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relative§** Sanchez also adduced the verse, taken from GwifEphesians 5:29) and cited
in Gratian’s Decretum(C.13, g.2, ¢.19), stating that nobody ever hdtedflesh. Antonio
Padilla y Meneses’ (d. 1598) commentary on laterpositas(C. 2,4,13) is quoted regarding
the annulment of a renunciation on account of #ut that pressure was exerted on one of the
blood relatives of the renouncing benefff@eSanchez wrongly claims that Padilla’s opinion
is directly based on a decision of the Rota, thresne ecclesiastical tribunal.

Sanchez is clearly at pains, then, to find dir@ctanical support for his claim that evil
events scaringconsanguineiare tantamount to imminent dangers experiencedthgy
contracting party himself. Yet there is even lesgharitative support for his claim that
paragraphHaec (D. 4,2,8,3) must also be extended to in-laafir{e9 and friends gmici).
Sanchez holds that through marriage blood relatiwéise spouse become like blood relatives
of the own family, and hence part of the same flgsla carg. So if you enter into a contract
for fear of a grave evil that will otherwise oc¢aryour grandmother-in-law, there is a ground
for rescission of the contract. Curiously, Sancfeets obliged to specify that relatives of a
mistress do not become blood relatives of a fotorgaince fornication does not bring about
real lové™®,

Last, close friends suffering from pressure can aktisfy the ‘constant man test’ of
coercion, according to Sanchez. ‘A friend is areralego’, our Jesuit argues, quoting
Aristotle’s Nicomachean Ethic) and Saint Augustine@onfessiong4,6); ‘A friend is the
other half of his friend’s soul’, he goes on citiagamous verse of Horace®des(1,3,8) ;
‘With a friend you share one soul living in two lesl, he finishes his enthusiastic plea by
quoting from Aristotle’sRhetoric (2,4). Coercion applied to a close friend &rctissima
amicitia) sways the will of a constant man or woman. Whahore, a friend must reasonably
be expected to suffer from his fear that a seresubwill occur to his friend unless he enters
into a contract’.

4.2.2.2.3 The constant man, his property, and his profits

As noted above, there was a consensus among tisés jand theologians that the
assessment of coercion in actual cases must depetice judge’s discretion. At the same

84 For further discussion, see MaihoBtrafe fiir fremde Schuld ? Die SystematisierungSiesfbegriffs in der
Spanischen Spatscholastik und Naturrechtslemr814-336.

835 Antonio Padilla y Menese# titulum de transactionibus Codicis commentarialmanticae 1566, p. 76,
num. 10: ‘Non solum autem rescindetur renuntiadoddicii si metus sit illatus ipsi renuntianti, setosi
consanguineo eius inferatur.’

For scant biographical notices on Padilla, see MoAio, Bibliotheca Hispana nova, sive Hispanorum
scriptorum qui ab anno MD ad MDCLXXXIV floruere itiat Matriti 1783, p. 148-149.

836 sanchezDisputationes de sancto matrimonii sacramenmn. 1, lib. 4, disp. 4, num. 11, p. 331: ‘Sesltoo,
similiter esse metum cadentem in virum constantqugndo is incutitur affinibus. Quia sunt velut priop
consanguinei, cum sint consanguinei alterius exugilous et hi sint una caro. (...). Intelligo tamesthquando
affinitas provenit ex matrimonio, secus quando emiitatione. Quia ex hac nullus amor conciliatuec n
cognoscunt se huiusmodi affines.’

87 sanchezDisputationes de sancto matrimonii sacrameron. 1, lib. 4, disp. 4, num. 9, p. 331: ‘Fadibp
hanc sententia clare Alexander de Nevo, c. cumnipawum. 12 de spons, ubi ait esse metum cadentem in
constantem virum, sufficientem ad irritandum matimium si inferatur aliis, de quorum personis radioifiter
debet timeri ne offendantur. Quod quidem maxime@dere in arctissima amicitia coniunctis, dubitalino.’
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time, learned men as Sanchez did not stop frommygdists containing the types of evil that
could form a source of unlawful coercion. Suchsa dirdinarily includes the following evil
events ala) : death, mutilation, torture, enslavement, captivexile, imprisonmefit® loss

of status, loss of honor, rape. Whether infamy ex@bmmunication could count as grave evil
was dispute¥®. Sanchez held that legal infamy countednasus viri constantis; any event.
The avoidance of factual infamy through enteringp ia contract could only be deemed a
coerced act if there was hardly any alternative afagreventing your reputation from being
sullied. The threat of being excommunicated, f& jart, was deemed an evil if the
excommunication lacked a legitimate ground. Sanchéaot think that fear for a lawfully
imposed excommunication could satisfy the constaesty

The source of a compelling debate concerned the db propertydmissio bonorum
as an evil resulting in relevant duress. Drawing Hesiodos, Plutarch and the Gospel,
Covarruvias had pointed out that in Greek ‘life’dafgoods’ were one and the same
concept®. In this manner, a traditional obstacle againetrlevance of fear for the loss of
material riches could be circumvented: car@uum dilectus filiugX 1,40,6). This canon
stated that duress could only be deemed relev@ntohcerned torture or the loss of one’s life
(morg. Therefore, it had often been cited along withnama Omnes causationes
(C.32, q.7, c.7) against fear for the loss of makgoods as a legitimate ground for rescission
of a contract. But in line with Hesiodos’ inter@gbn of money and material goods as
constituting the living soul of marpécunia est anima miseris mortalibushis canonical
tradition could be by-passed.

As Sanchez puts it, ‘fear of losing your propedyantamount to fear of losing your
life’ (metus amissionis bonorum aequiparatur metui m3ffisHe leaves no doubts about it
that the prospect of losing all of your propertyless you assent to a contract amounts to
duress. Moreover, in his view, losing a substarpeit of your propertyamissio maioris
partis bonorum is sufficient to meet the ‘constant man testtoércion. Again, he thinks that
losing a major part of your property amounts tandyiquoting canofrequengVI 2,5,1) and
law Propter litem(D. 27,1,2pr.) to grant textual support to the view that thgangart of
something equals the whole. Covarruvias and Tiragaee cited amongst many other authors
to prove that this is not a revolutionary it®a

What is interesting about Sanchez is the balanta ke takes. Some had stipulated,
for instance, that the goods must always be oftgvedue pona magnpa according to

838 Soto, Aragon, and Henriquez took the view thatartsterm of imprisonment was not sufficient to mee
‘constant man test’ of coercion. See Sdtoguartum sententiarum librum commentadist. 29, quaest. 1, art.
2, s.v.eiusmodi p. 711; Arag6nln secundam secundae commentaria de iustitia et guaest. 88, art. 3, p. 988;
HenriqguezSumma theologiae moralilb. 11 @de matrimonii sacramen}pcap. 9, num. 4, p. 666.

89 For a detailed account of the debate, see SanBligytationes de sancto matrimonii sacrameriemn. 1,
lib. 4, disp. 5, num. 15-18, p. 333-334.

840 cf. supra.

841 sanchezDisputationes de sancto matrimonii sacramemon. 1, lib. 4, disp. 5, num. 21, p. 334.

82 For Covarruvias, see higher. TiraqueBe,nobilitate et de iure primogenioryrBasileae 1561, cap. 31, num.
369, p. 415.



206

objective standards in order for the loss of thgseds to be relevalif. Sanchez rejects this
‘objective’ interpretation if it is understood toadically, because the loss of an object which,
absolutely speaking, is of small value, can badfgca a poor ma#f*. What is to be
considered a good of great valugoium magnumsomehow depends on the person in
question, too. On the other hand, Sanchez doeaatept the other extreme, namely that the
criterion of bona magnashould be of an entirely subjective nature. Acoggdo a radically
subjective interpretation, a rich man’s fear ofiigsa considerable amount of property would
be considered unjust, if he could still sustain $eth regardless. Seeking support from
Sylvester, Sanchez does not share that subjectiterpietatiof’>. Even if, relatively
speaking, they suffer only a small loss of theitdoe, the prospect of losing a major part of
an estate constitutes just f&&r Generally speaking, the criterion for just feausnbe
objective rather than subjective.

A further testimony to the remarkable willingnegsSanchez to grant relief in case of
fear of losing material belongings is his insistitgit even the threat of losing a singular
precious objectnjetus amissionis rei magnae et notapitan sway the will of a constant
man. He falsely claims support for this view fromt& Henriquez and Aragon. There is only
one canonist who could rightly be seen as havirigndied this position before : Covarruvias.
Yet Sanchez clearly went further : he even holds tihe threat of losing a legal instrument or
a notarial deedafnissio instrumentorujrcertifying the legitimate existence of part ofuyo
property meets the ‘constant man test’ of coeféfome follows Baldus in this. Baldus said
that the threat of losing a notarial deed aboutetht@ety of your property, or at least a major
part of it, could be tantamount to a threat of bekitled®*®,

Even Sanchez, however, tries to limit the scopehofats and fear of evil events
leading to the annulment of contracts. A case intge the loss of profits envisaged if assent

843 See AzpilcuetaEnchiridion sive manuale confessariorum et poetiiten cap. 22, num. 51, p. 495.

844 sanchezDisputationes de sancto matrimonii sacrameriam. 1, lib. 4, disp. 5, num. 21, p. 334: ‘Hanc
conclusionem temperant aliqui quando bona quorumssmtimetur, magna sunt. (...) Verum hoc ita absolu
dictum displicet mihi. Quia ita gravem iacturamipatinops ablatis sibi modicis facultatibus velioraearum
parte ac ditissimus. Imo, multo maiorem ille patifguia alia dimidia bonorum parte sibi relictaawit traducere
minime potest. Hic autem potest.’

845 Sylvester PrieriasSumma Sylvestringoart. 2, s.vmetus quaest. 3, f. 161v: ‘Tertio quaeritur utrum metus
perdendi bona temporalia vel maiorem partem eoitiastus, et dicit Panormitanus (...) quod sic, @i potest
quis sustentari sine illis bonis quae perdere timet Abbas extendit hoc non solum quando quis #liseebus
vivere non potest sed etiam quando gravem patidatituram, et hoc rationabiliter, quia potest cesse ita
dives, quod omissa maiori parte bonorum non mulpateretur, ut dicatur iactura gravis respectu inoot
sequentis. Ita enim iactura aliquando potest essgqy vinculis et verberibus, quae tamen excusantu

846 sanchez Disputationes de sancto matrimonii sacramertmm. 1, lib. 4, disp. 5, num. 24, p. 334-335:
‘Secundo limitatur eadem conclusio, quando talisxesior pars ea bonorum, ut metum passus absgueétiim
sustentare minime possit. (...) Additque Sylvestéisattem requiri, ut attentis facultatibus metunspagravem
patiatur iacturam, sublata maiori bonorum partea@utest (inquit) tam dives esse, ut eam iacturamfaciat,
ea ablatione maioris bonorum partis. Caeterum & Himitatio placet, sed universaliter credo essgim,
timorem amittendi maiorem bonorum partem esse mistQuia est gravis iactura atque ita virum constant
merito movere potest.’

847 sanchezDisputationes de sancto matrimonii sacramemon. 1, lib. 4, disp. 5, num. 25-26, p. 335.

848 Baldus de Ubaldisin primam Digesti veteris partem commentariaigduni 1585, ad D. 4,2,8,1, f. 232v:
‘Moderni dicunt quod si instrumentum continet quém omnium bonorum vel maioris partis, quod idesh
quod quando infertur timor mortis vel poenae cdigifa..).’
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to the contract would not be giveanfissio magni lucji Put in economic terminology, this
raises the question whether the opportunity costobfgiving in to the threats and abstaining
from the contract can be a relevant ground for Bment of the contract post factum. For
example, you will be appointed heir of an immensath testator, if only you yield to my
urgent requests to marry Peter. Or you may get ptiom, if only you give in to the bosses
whims and offer him his favorite services.

In Sanchez’s view, it is not impossible to find @ments for the view that fear of
letting slip away the opportunity to make profitanc set aside a contract. Take his
interpretation of paragrapBi foenerator(D. 4,2,23,2). It recounts the story of an athigte
is brutally {nciviliter) impeded by a money-lender to participate in a petition unless he
promises to pay usury. Sanchez takes it to meanrésétution is to be made of money
obtained through exercising duress on somebody fed#ls coerced to assent to the delivery
of the money for fear of otherwise losing his pio{metu perdendi luc)i He also adduces a
viewpoint formulated by Pedro de Navarra, to theafthat if not yielding to urgent pleas
(preces assidudeand dissenting dfssentirg¢ could lead to an important disadvantage
(magnum incommoduynihe fear of incurring the disadvantage couldlbemed a legitimate
ground for rescinding the contract.

Pedro de Navarra envisaged the following case, ethdea pretty woman is
unremittingly begged by the local lord or the pane from whom she expects a favor or a
service — to have sexual intercourse with #inSince this woman cannot refuse to have
intercourse with this powerful man unless she epared to run the risk of missing out on
those future benefitsdissentire sine incommodo non pojsétavarra concludes that the
agreement for sex is entered into by coercion. &sure, Navarra firmly rejects the idea that
importunate beggingpteces importungeis always a ground for annulment. In this case,
however, which is exceptional because of the oppdit cost involved, Pedro de Navarra
believes that the agreement must be set aside.

Sanchez concludes, however, that it is far mdedylithat fear of missing out on large
profits is not sufficient to satisfy the ‘constamén test’ of coercion. For, actually, this kind of
fear timor perdendi lucri does not constitute fear but rather hopasgio spgi and
concupiscenceconcupiscentit-C. Therefore there is nothing involuntary about @issent of
the persons involved in the abovementioned casegpe for the athlete. The athlete could
not merely hope to successfully participate in mpetition. He was legally entitled to benefit
from his participation. Hence he suffered injust{per iniuriam arcetur a lucro ad quod
habebat ius Accordingly, the loan had to be rescinded.

The argument employed in regard to the athleteamagraphSi foeneratordoes not
apply, however, if a person feels obliged to acquitther person’s debt or to give him a

849 pedro de NavarraDe ablatorum restitutione in foro conscientjiaeugduni 1593, tom. 1, lib. 2, cap. 3,
part. 4, dub. 2, pai=go verg num. 445, p. 203: ‘In eo casu hanc sententianameputarem, quando dictae
assiduae preces essent hominis, a quo illa dissesitie incommodo non posset, ut si esset eiusrimm@ quo
beneficia sperat, vel princeps a quo favorem atdmodi. Is enim metus quidam reverentialis dicitaysatque
involuntarium, ob idque dici solet, preces pringipiussa sunt et vim inferunt.’

80 sanchezDisputationes de sancto matrimonii sacramemon. 1, lib. 4, disp. 5, num. 28, p. 335.
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present in the hope that that person will somedtahim a favor in return. For then, Tomas
Sanchez admonishes in the wake of Juan de Medinae tdonations are motivated not by
fear but by the desire to reap a future beneftin( metui sed cupiditati lucri acquirendi

imputandd®”. Thomas Aquinas’ authority as a psychoanalyststaut to remain untouched

in this regard. As we have noted above, infrisna Secundaéquaest. 6, art. 7) he famously
argued that concupiscence does not cause invoiuesar but on the contrary makes
something to be even more voluntary. For concupiseénclines the will to desire the object
of concupiscence. As we move on to the next papgithis will remain an important idea.

4.2.2.3 Pressure and flattery

Sanchez’s list of evil events that meet the cortstdest is quite lengthy. There is no
need to conclude from this, however, that Sanchebrsed the view that intimidated parties
must be granted relief in as many events as pes#Abyjood example of his reluctance in this
regard, is the case of pressupeeted and flattery blanditiagd. Our Jesuit was basically
unwilling to grant relief to people who complaineelcause they had entered into a contract as
a way of yielding to someone’s importunate pressurattery.

As concerns the irrelevance of flattery, Sancheald simply paraphrase Thomas’
Prima Secundadquaest. 6, art. 7) : flattery and love do not idish voluntariness ; they
rather take away involuntariness. Even if a super&oles you into making an agreement
with him, the contract remains valid afterwards spite of the flattery. Only when the
superior, say a prince, adds real threats to hie@ments, can the intimidated party claim
relief’>2 By the same token, a fornicator cannot claimitté&in from a prostitute, despite the
fact that he has been seduced by her blandishrmeatpaying more than her ordinary salary.
According to Sanchez, the temptation exercised Ipyoatitute cannot even result in minor
fear. A prudent man does not let himself be daz#dgdthe fraud typical of women
(muliercula frau$, which consists in pretending that she is cramyldéve for you perdite
deamarg®?

Sanchez could not simply grant relief to peopleovsiffered from simple pressure
(prece$ either. After all, society is structured arouridrharchical relationships, to the effect
that pressing commands are part and parcel of athigaun society. Power in itself and the
exercise of pressure that goes with it cannot g to relief ola potentia non suffigft”.
Otherwise, leadership would be frustrated all theet It would simply not be possible for

1 Medina, De poenitentia, restitutione et contractipuem. 2, codDe restitutione quaest. 3, caus. 2, p&i.
fiat remissio3, p. 26: ‘Si fiat remissio aut donatio ex metinraxquirendi bonum aut lucrum quod remissione
facta obtinere sperat, sive sit metus ad id incssiMe non, non vitiatur remissio nec donatioadalis donatio
non metui in casu, sed cupiditati lucri speratietid imputanda. Donatio autem ex cupiditate fada ita
vitiatur sicut ea, quae ex metu fit. Haec dixerithpccasionem curiosis darem rem particulariusstigandi et
inter metum et metum in variis casibus distinguéndi

82 sanchezDisputationes de sancto matrimonii sacramemon. 1, lib. 4, disp. 7, num. 3, p. 342.

83 sanchezDisputationes de sancto matrimonii sacramemém. 1, lib. 4, disp. 11, num. 1-3, p. 354-35kisT
was, of course, a controversial issue. It is ocradly dealt with in the chapter after the next;infra.

84 sanchezDisputationes de sancto matrimonii sacramemon. 1, lib. 4, disp. 7, num. 1, p. 342.
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superiors to give commands any maaas principibus nihil petere liceretSanchez quotes

a maxim stating that ‘it is a leader’s job to exsecpressure, namely to exercise this rather
vehement kind of commandingggt orare ducum, species violenta iubgnHie borrows this
maxim from André Tiraqueau’s treatment of duresmcBez thinks it is right, except in the
case of a tyrant. Also, while Tiraqueau employsrtfaim to argue that importunate pressure
by a prince constitutes a ground for legimitate,f&&nchez quotes the maxim to the opposite
effecf”.

The real crux, indeed, concerns pressure thas tou to be manifestly importunate
(preces importunge Should not we make a distinction between presshat is exercised
lawfully, and pressure that smacks of brutality afdise of power? A frightening flood of
textual evidence from the Bible and the law of Ronas adduced and manipulated, indeed,
to argue that importunate pressure was tantamouwryression and harassmespressio et
vexatig, both being considered as inducing grave®f8asanchez nevertheless requires that
the importunate pressure be accompanied by revalréssir ina cum metu reverentiglior
them to constitute grave fear that meets the coogtéest. Only if importunate pressure is
induced by a person to whom the intimidated pamye® reverence, can it be considered
relevant®’. Reverential fear rightly makes the intimidatedtp#eel weak and timid, while the
importunate pressure puts him in a vexed posiflaken together, these factors can impress
even a constant mé#.

In adopting this view, Sanchez follows the pradtidecisions of Matteo d’Afflitto
(1448-1528), amongst othawonsilia Matteo d’Afflitto had equated the combination of
reverential fear for a husband and his importupatssure with grave fé&F. Apparently, the
sacred court of Naples had set aside a legacyholiae made by a spouse to her husband on
those groundé®. Moreover, Covarruvias had stated precisely imrégo marriage contracts

85 André TiraqueauDe poenis legum ac consuetudinum statutorumqueetemgis aut etiam remittendis et id
quibus quotque ex causig: Opera omnia, Francoforti ad Moenum 1597, t@mcausa 35, num. principum
preces importunae iustam metuendi causam indcpn63.

856 A detailed analysis of these references would leadstray here, but it is worthwhile having a etdsok at
Disputationes de sancto matrimonii sacrameritom. 1, lib. 4, disp. 7, num. 4, p. 342-343 ima@r to get a
glimpse of Sanchez’s use of the humanist-philolaigicethod to interpret the Bible and constructangument.

87 sanchezpisputationes de sancto matrimonii sacrameriton. 1, lib. 4, disp. 7, num. 5, p. 343: ‘Secunda
sententia limitatius loquitur, asserens preces mopas una cum metu reverentiali, ut si sint pexsonui
debetur reverentia, incutere metum cadentem intantesm virum.’

88 sanchez Disputationes de sancto matrimonii sacramertom. 1, lib. 4, disp. 7, num. 7, p. 344: ‘Sit
conclusio. Inter has sentenias secundam reputoapilaivem. Cum enim ex una parte importunitas,
cuiuscumque sit, valde urgeat, ne dicam, vexepgptimat (...), et ex altera parte reverentia persgetentis
debita, pusillanimem ac timidum nec audentem cdideze, rogatum reddat merito; ac iure optimo uigaq
metuendi causa coniuncta prudentem ac constantget ggsiusque consensum extorquebit.’

89 Matteo d'Afflitto, Decisionum sacri regii Neapolitani consjlFrancofurti 1600, ad decis. 69, num. 7, p. 103:
‘(...) comprobat, ut supra, importunas preces matitiliorum coniunctorum metui aequiparari (...)". @atteo
d'Afflitto, see G. Vallone, lurisdictio domini, Introduzione a Matteo d’Afflitted alla cultura giuridica
meridionale tra Quattro- et cinquecen{€ollana di studi storici e giuridici, 1], Lecd®85.

80 Matteo d’Afflitto, Decisionum sacri regii Neapolitani consjlilecis. 69, num. 4, p. 102: ‘Fuit visum omnibus
doctoribus de sacro consilio, quod attenta fidemiogt iudicis et testium, qui subscripseruntdestntum, quod
dictum testamentum sit validum, praeterquam adtlegalomus, ex quo dictum legatum fuit factum pesrexn

ob nimiam reverentiam mariti stantis supra eiusutaponcurrentibus eius importunis precibus et dil#Ea in
damnum et praeiudicium Franciscelli patris. Undeutsiactus rescinditur stante metu reverentiali, meltu
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that importunate pressure along with reverentiar flead the same invalidating effect as
threats added to reverential f&r Sanchez personally deems it necessary that ionpatg
pressure be extremely urgent, penetrating and witbaus&®? That, however, still leaves the
question open of what constitutes reverential fear.

4.2.2.4 Reverential fear

The question about the effects of reverential {e@tus reverentialjson the validity
of a marriage contract was particularly thorny. e one hand, consent, certainly to a
marriage contract, had to be as free as possiligéh® other hand, a due sense of hierarchy
and deference to superiors and members of theyfaoften ending in compulsion, was the
structural basis of the early modern society. Tientma was solved early on by stating that
reverential fear on its own was not sufficient targ relief. An additional condition had to be
met : reverential fear must be accompanied by thrig@nag. Before we go on and examine
how Sanchez positioned himself in the debate abwteffects of reverential fear on the
validity of a contract, it will be useful to knowhat he understood by that kind of fear in the
first place.

With respect to which persons can an intimidatedypaxperience reverential fear ?
As is expressly recognized by Sanchez, the solutidhis problem actually needs to be left
to the discretion of a judge or a confessor. Tligguis then expected to take into account the
special circumstances that make up the case irr eoddecide on the presence or not of
reverential fear. Sanchez, however, wishes to addilee question by abstracting from all
these particularsséclusis particularibus circumstanii’é. In the fashion of the moral
theologians, he wants to settle the question inrthby looking at it from the perspective of
the ‘nature of the affairdx natura ipsa réi

In principle, reverential fear is the fear whichdutes you into a contract out of
reverence for anyone who is by right superior to®§b For example, a cleric is subjected to a
bishop, a civilian to a civil servant, a woman ter lhusband, and a son to his father. The
reason for this is simple : by nature an inferiarsinpay reverence to his superior and serve
him. As a logical consequence, an inferior expeesrshame and fear in the presence of his
superior so that he is less inclined to contraiict.

verberum vel stantibus minis (...), ita etiam resitimdlegatum metu reverentiali marito factum comeutibus
importunis precibus mariti in damnum alterius.’

81 Covarruvias)n librum quartum Decretalium epitompart. 2, cap. 3, par. 6, num. 8, p. 136.

82 sanchezDisputationes de sancto matrimonii sacramenémn. 1, lib. 4, disp. 7, num. 8, p. 344: ‘Monumeri
tamen, non quascumque preces assiduas importutiasetl quae sunt instantissimae et saepius repetit
inculcatae.’

83 sanchezDisputationes de sancto matrimonii sacramemsmn. 1, lib. 4, disp. 6, num. 24, p. 340.

84 SanchezDisputationes de sancto matrimonii sacrameriton. 1, lib. 4, disp. 6, num. 25, p. 340: ‘Metus
reverentialis datur in eo, qui iure aliquo subiecis alteri subest. Ut in clerico respectu episcapiseculari
respectu magistratus cui subditur, in uxore resgpeit, in filio respectu patris. Conclusio est oiom. Et ratio
est manifesta, quia cum hi superiores sint, effis subjecti, suapte natura quandam revererdgtazhsequium
eis debent, quae reverentia timorem ac pudorentiindtuminus audeant ipsorum voluntati contradicere
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Sanchez then extends the reverence a child owks tparents to the in-laws, since
spouses become one flesh through marriage. Sisbéddaowes deference to his grandfather
as if his grandfather were his father, Sanchez thistks that one can suffer from reverential
fear in front of ancestors in general. Furtherm@aeguardian is to be held in reverence,
because he takes the place of a parent. A littleendifficult to argue for Sanchez but
convincing, anyway, is that a child can also exg®e reverential fear for his or her mother.
ConstitutionQuisquis cum militibugC. 9,8,5) had stated that women are weak andasxi
creatures who, accordingly, cannot easily be theoblof fear. Drawing on the consiliary
literature, our Jesuit argues that natural law iregua child to pay equal deference to both
father and moth&? Within a family living in the same house, youngghildren owe
reverence to the elder children, whether boys ds.ghmong the authors quoted by Sanchez
to support the last claim figures the great Spajuskt Alfonso de Azevedo (d. 1598), who is
famous for his commentary on tNeleva Recopilacié(L5675%.

The chances of setting aside a contract are dirgetiportional, of course, as the
number increases of people included in the lisppefsons to whom reverence is owed.
Perhaps it was to avoid the unwelcome consequehdtkisoextensive interpretation, that
Sanchez made the appeal to reverential fear asundfor annulment less evident in another
way. For as we will see now, he not only stipulateat reverential fear must be accompanied
by threats. The person issuing the threats must laésknown to be serious and to have
executed his threats in the past. In this maniner,problem of reverential fear seen as a
separate category of fear eventually disappeared whether fear was reverential or not,
Sanchez always stipulated that the intimidatingypbe pronouncing real threats and that he
be accustomed to execute his threats in practices. Was an opinion shared by most of the
doctors, but certainly not by everybody.

There was a strand of thought holding that simpleerential fear without something
more satisfied the ‘constant man test’ of coer8ioro this effect, the rul¥elle (D. 50,17,4)
was quoted, stating that somebody who obeys therasfl his father or lord cannot be
considered as expressing his willelle non creditur, qui obsequitur imperio patriglv
dominj. Another important textual argument was basedparmagraphQuae onerandae
(D. 44,5,1,5). It stipulated that relief must bamped (arexceptio onerandae libertatis cagsa
to a freedman who out of reverencengia patrono reverentlahad assented to a penalty
clause if he would ever offend his former master.

85 sanchezDisputationes de sancto matrimonii sacramemmn. 1, lib. 4, disp. 6, num. 30, p. 340.

8% Alfonso de AzevedoCommentarii iuris civilis in Hispaniae regias congiones tom. 2 guartum librum
Novae Recopilationis complectgnBlatritii 1595, ad lib. 4, tit. 21, I. 1, num. 39p. 720: ‘(...) inter fratres sicut
inter patrem et filium dictus metus reverentiadisdione interveniente attenditur.’

For biographical notes on Azevedo, see Nicolas AintoBibliotheca Hispana nova, sive Hispanorum
scriptorum qui ab anno MD ad MDCLXXXIV floruere itia, Matriti 1783, p. 12.

87 sanchezDisputationes de sancto matrimonii sacramemon. 1, lib. 4, disp. 6, num. 4-6, p. 336.
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The common opinion, however, clearly tried to lintite avoiding character of
reverential fedf®. It was deemed relevant only in cases in whictvas compounded by
threats or physical compulsiominae aut verbena Canonical support for this opinion was
borrowed from canonkEx litteris (X 4,2,11) amongst many other texts. It avoids an
engagement contracgonsalia by taking into account not merely the fear ofaaughter for
her father, but also the threats he issued. A tbbpassages from the Digest were quoted to
argue that the law of Rome did not recognize simmpiesrential fear. Among them la%i
patre cogentéD. 23,2,22). It provided clear evidence that reméial fear without something
more was not sufficient to nullify a marriage caatr For a man who, against his own choice,
had assented to a marriage for simple fear of dffenhis father, was not granted refféf

Sanchez endorses this view that had been acceptte bmajority of the jurists and
theologians. It does not prevent him, however, fradding some personal accents to the
common opinion. For example, he points out thaseme cases threats may actually be
absent and reverential fear still constitute a gdofor annulment. This can happen when the
intimidator is known to be tremendously cruel byccter Gimis crudeli3. In that event, the
threats can be considered as virtually presentievdatually absentnfinae actu desint, sunt
tamen virtutd®’®. The sole terrifying face of a mighty person, eviehe does not express
actual threats, reasonably has an effect upon aoin@onstant character.

Another example of an occasion in which actualdtgenay be absent and reverential
fear nonetheless meets the ‘constant man tedteigdilowing. A girl assents to a marriage
contract because she fears that otherwise herrfailideel horribly offended for the rest of
his life (diuturna indignatig. If there is absolutely no prospect for the girlreconciling her
with her father gpes futurae reconciliationisinless she assents to the marriage contract he
urges her to enter into, she has suffered from geaicion. For is there any constant man,
Sanchez asks rhetoricdily, who would not consider a grave evil the prosmpédtaving to
face for the rest of one’s life the angry face diather or another close person. Certainly
because offended persons never stop to complaihcasykeak evil of the persons whom they
feel offended by.

Of great interest is Sanchez’s reaction to Covaagiclaim that reverential fear can
also become relevant when it is accompanied byprebeyond moietylgesio enormip’?
What we have seen Covarruvias stating, indeedhaisreverential fear can still be a ground
for rescission, even in the absence of proven thr@aovided that the contract is affected by
lesion beyond moiety. Moreover, he meant this talapply both to marriage contracts and

88 sanchez names dozens of canonists (e.g. Felthes)pgians (e.g. Henriquez), and civilians (e.lgiaii) in
Disputationes de sancto matrimonii sacramemo. 1, lib. 4, disp. 6, num. 7, p. 337.

89D, 23, 2, 22: ‘Celsus libro quinto decimo digestor Si patre cogente ducit uxorem, quam non ducsirstii
arbitrii esset, contraxit tamen matrimonium, quoigi invitos non contrahitur: maluisse hoc vidétur.

870 sanchezDisputationes de sancto matrimonii sacramemon. 1, lib. 4, disp. 6, num. 12, p. 338.

871 SanchezDisputationes de sancto matrimonii sacramemoon. 1, lib. 4, disp. 6, num. 14, p. 338: ‘Quisre
vir constans aut prudens non reputabit grave mase@mper coram oculis habere infensum patrem autnvaut
alium a quo pendet et cum quo semper versaturumagtme cum vix invenias qui linguam moderari ehlee
male sentiat, peiusque loquatur de eo, cui infesstis

872 For the use of this translation, borrowed fromltbeisiana Civil Code, art. 2589, see higher.
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other contracts. For example, if in reverence tofaner a girl agrees to marry a man who is
of a far lower status, she can claim rescissiomil&ily, a vendor can reclaim rescission if he

sold his estate for less than half of its fair neanrice. Yet Sanchez vehemently denies that
such an equal treatment of marriage contracts tret oontracts is justified.

Sanchez agrees that in other contracts relief cangtanted by virtue of sole
reverential fear in conjunction with lesion beyonwbiety, absent of threats. This is so,
because grave lesion always seems to indicaterdsemce of deceit{agna laesio dolum
solet arguerg Grave lesion is not tantamount to deceit, buaiges a presumption of deceit.
This actually was an opinion stated by Covarriiffasanchez, then, interprets lesion beyond
moiety to constitute a mere species of deceit.his way, he lays the foundation of the
distinction between marriage and other contracts. iF it is commonly accepted in the
civilian tradition that deceit causing a contraailyt vitiates contracts of good faith, it is
equally acknowledged that this is not the case midinriage contracts.

Deceit can only avoid marriage if it concerns tihenitity of the person or his status of
being either a slave or a free citizen. Lesion belymoiety is a species of deceit that is not
officially counted among the specific types of decdat avoid a marriage contract.
Consequently, there is a fundamental disparity betwmarriage and other contracts as
regards the effect of reverential fear compoundeldsio enormi¥’*

4.2.2.5 Void vsvoidable contracts

Marriage is also neatly distinguished from othemtcacts when it comes to the effect
of duress on the validity of an agreement. In thspect, the dividing line between marriage
and other contracts concurs with the division betweullity ab initio and voidability. While
holding that duress results in a void marriage remtt Sanchez makes a case for considering
the avoiding effect of duress on other contractsmasely relative. Put differently, duress
causes a marriage contract to be automatically Yoidi ). Other contracts are voidable
(irritandi).

This means that in a normal contract it is up ghrty affected by coercion to decide
whether he wishes the contract to be rescindedobr A marriage affected by grave fear,
however, is automatically null. Sanchez thus makesindispensable contribution to the
development of one of the most fundamental disbnetin the conceptual fabric of legal

873 See Covarruviaielectio in cap. quamvis pactupart. 3, par. 4, num. 7, p. 290: ‘Laesio maiai minori
contingens ultra dimidiam iustae aestimationis,uicum metu reverentiae et obsequii paterni autitadas;
operatur contractus rescissionem, ut ea fiat ratiaretus, licet iuramentum conventioni accesserdedd
probatur, quia dolus praesumitur in ea conventiadigibitus et oppressio quaedam; alioqui enim nérve®
simile, quod tantae laesioni filia vel uxor congeset.’.

874 SanchezPisputationes de sancto matrimonii sacramenton. 1, lib. 4, disp. 6, num. 15, p. 338-339t ‘E
ratio disparitatis inter matrimonium et caeterostractus, ea est: quod caeteri contractus annutiaax dolo
dante illis causam, quando sunt contractus bortse fi..), matrimonium autem minime, sed ex solo mero
personae aut conditionis servilis (...). Ratio autgumare magna laesio cum metu reverentiali rescoaditeros
contractus est (...) quia magna laesio dolum solptexe (...) et dolus hic reipa interveniens ita dffactui ac
Si ex proposito accederet (...). Non ergo mirum sistaeteri contractus rescindantur ex metu revialeotim
enormi laesione, ratione doli illi adiuncti, nontamn matrimonium cui dolus ille non nocet, cum ndncsca
personam aut conditionem servilem.’
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thought. In what follows, we will first focus on &Zhez’s treatment of contracts other than
marriage.

The conceptual difference between void and voidabigracts is of no small practical
significance, certainly not when property relatesuies and contractual consent interfere. In
fact, it is precisely on account of the materideets related to a contract that is vgus$o
factg that some scholars could not think of duress iamg) rise to automatic nullity in
contracts. We have already seen that Molina belbnge this group. As Séanchez
demonstrates, there effectively was textual argurtteat showed propertyd¢miniun) was
not transmitted by means of a contract affectedurgs&’.

Paragraph/olenti(D. 4,2,9,4), for instance, states that the irdmted party is granted
a real actiondctio in ren) as well as a personal acticec{io in personam From this they
concluded that a contract affected by duress maisiab initio. For, from a legal point of
view, the existence of a real action indicated tthaminion over the thing conveyed had
apparently remained in the hands of the intimidaiady. Therefore, the intimidated party
could avail himself of areivindicatio or secret compensatiome(n propria auctoritate
recuperare.

Other arguments indicating that coerced contracsaatomatically void were based
on the idea that duress automatically frustratesintary consent, since nothing is more
contrary to consent than violence and fear (D.BQJ16). CanorCum locum which states
that consent cannot be found where duress or coeiniervene, was quoted to the same
effecf’® On the basis of paragragh hac actione(D. 4,2,14,3) duress was said to be
composed of ignorance, therefore frustrating congetot of these ideas were at variance, of
course, with sound Aristotelian-Thomistic philosgyi the will.

Sanchez himself, however, takes the view that eokrconsent does not make
contracts void, but voidable, except in the casanafriage. It is undoubtedly due to his
familiarity with Aristotle and Thomas that he irtgid on the veracity and validity of consent
given to a contract affected by coercian €onsensu metu extorto est verus consensus
veraque voluntd&’’. What is more, he quotes counter-evidence fromlaheof Rome to
support his view, e.g. paragrafhmetu coactuscluded in lawSi mulier(D. 4,2,21,5). The
fact that a future verb is used in the openingevefsD. 4,2,1 is adduced to argue that coerced
consent does not avoid a contract automaticallyibtie future Quod metus causa gestum
erit ratum non habehd’® Another famous reference includes constitutenditiones
(C. 2,19,12". Yet the more convincing quotation comes from caAbbas (X 1,40,2§%°
which clearly indicates that contracts affecteccbgrcion are valid until they are avoided.

87> sanchezDisputationes de sancto matrimonii sacramemon. 1, lib. 4, disp. 8, num. 3, p. 345.

878 Interestingly, thecorrectores Romartieferred to Covarruvias and Soto for further diston on this canon;
cf. notaLocumad X 4,1,14 irCorpus juris canonic{ed. Gregoriana), part. 2, col. 1429.

877 SanchezDisputationes de sancto matrimonii sacramemm. 1, lib. 4, disp. 8, num. 4, p. 345.

878 A similar argument on the contrary was C. 4,4%Mhere a verb ‘praesentis temporis’ is interpretedhean
that nullity is absolutenfala fide emptio irrita.

879 C. 2,19,12: ‘Venditiones donationes transactiogeag per potentiam extortae sunt, praecipimusniafi.’
80 1,40,2: ‘Quae metu et vi fiunt de iure debeniriftum revocari.’
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Even if it is true that Sanchez could rely on ststatements from other learned men,
such as Alciati and Henriqu&Z that duress did not result but in voidabilitye flaridification
and the comprehensiveness of his exposition idimgfflt should suffice here to note that
Sanchez expressly inferred from his conclusion fhraperty gominiun) is actually and
juridically transferred to the other party to thentract — at least in contracts other than
marriagé®. In the wake of the Roman tradition — which coesédl theactio quod metus
causaas anactio in rem scripta— he also points out that duress can be the effieetther
intimidating behavior on the part of the other pdd the contract or coercion exercised by a
third party outside of the contract it<&f

What remains to be examined here is the differemtmar in which Sanchez deals
with the problem of duress in marriage contracted Ais opinion that marriage contracts
entered into through coerced consent are not vi@daht voidipso facto For Sanchez, if the
coerced party confirms the original marriage while other party who did not suffer from
coercion has not yet revoked his consent, the agaris confirmed without the need for a
new consent by the other party. The crux of theenéies elsewhef&*

Is a marriage [tainted by coercion] so invalid asbting about no obligation any more of

ratifying it for the contracting party who did netffer from coercion? Or is it allowed for the

uncoerced party to step out of the contract betbescoerced party even has the time to
confirm his original consent?

As a matter of fact, Sanchez distinguishes two <as@st, it may be that the
uncoerced party is free from any fauin(nunis culpagsince he did not know about the
unlawful pressure that led the other party to emmtir the contract. In that case, Sanchez does
not see why the uncoerced party would have no t@bktep out of the contract as soon as the
coercion and the actual invalidity of the contre&ine to light. Since he did not commit fraud
or deceit, and only promised his commitment prodideat the other party committed
himself, he should not be forced to stick to thetcacf®®. Secondly, the uncoerced party may

8l Andrea Alciati, Responsa Lugduni 1561, lib. 1, resp. 5, num. 2, f. 10vGaspardus contraxit illud
matrimonium per metum, quo casu ipso iure est myllnam licet regulariter metus interveniens nonutlah
actum ipso iure, tamen istud non procedit in mairii, cuius substantia consistit in mero consenpsu.’

HenriquezSumma theologiae moralib. 11 de matrimonii sacramen}pcap. 9, num. 4, p. 666: (...) reliquos
contractus etiam iuratos metus gravis non irriteie inaturae aut humano, eo quod per iudicem etilig
remedia possunt facile rescindi, et in integruntittdisdamnum illatum.’

82 SanchezDisputationes de sancto matrimonii sacramemm. 1, lib. 4, disp. 8, num. 5, p. 346.

83 sanchezDisputationes de sancto matrimonii sacramendmn. 1, lib. 4, disp. 8, num. 6, p. 346: ‘Nonawf
autem, ut contractus metu celebratus rescindaive, is in cuius favorem contractus celebratus esfum
gravem intulerit, sive alius.’

84 sanchezDisputationes de sancto matrimonii sacrameiam. 1, lib. 4, disp. 15, num. 3, p. 365: ‘Totdem
difficultas est, an matrimonium illud ita invalidusit, ut nullam prorsus pariat obligationem denatficandi
illud, respectu eius qui non est passus metum?aviepossit hic resilire antequam metum passus aetifi
pristinum consensum?’

85 sanchezDisputationes de sancto matrimonii sacramern. 1, lib. 4, disp. 8, num. 6, p. 346: ‘Et inch
casu non invenio cur his cogendus sit stare matfrionet non ab illo resilire possit, eius nullitategnita, nec
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be the cause of the duress from which the othey gaffers. This is the case which sparks off
the most intensive debate.

Although we will see Sanchez concluding that a rage affected by coercion of
which the other party is the direct or indirecthanrtis automatically voidirtitus), he first
develops an argument for the contrary opinion.tFafsall, he argues that by exercising
duress, you cause harm to the coerced partgét iniuriam alteri). This damageirf-iuria)
can be undone by giving the riglag) to the coerced party of deciding whether he wamts
repair and confirm the affected contract or notthis context, the Jesuit theologian Enrique
Henriqguez had talked about the coerced party'st righ compell the defrauderiug
compellendi cogenténso that he is forced to remain bound to the emmtif the coerced
party wishe&®

The rationale behind this view can be found infdmous canof@Quum universorum
(X 3,19,8), which draws on D. 16,1,2,3, and st#tes the law must protect the defrauded and
not the defraudersiufa deceptis et non deceptoribus subveniaihis canon played an
important role in the theologians’ treatment of #féects of mistake and deceit. Still, a
theologian such as Molina did not found his conoluion this canon but on more general
principles, namely the common good and ‘naturalitgfjgiaequitas naturali¥®’. As will be
explained below, Molina argued that a contract @éfié by deceit which gave rise to the
contract flolus causam dahdgs ipso factovoid (rritus), yet enforceable in favor of the
deceived party on account of this natural equitythis way, the deceiver can be compelled
by the mistaken party to perform his contractudledy not by virtue of the contract itself, but
by virtue of the external importance of equity. Bese the injury done to the mistaken party
directly created a right for the mistaken partylemnand performance, Molina thought that he
did not have to wait for a sentence by the judgepalling the deceiver to execute the
contract.

Yet this is precisely the point where Sanchez desg Despite the urgent
demonstration in favor of the opinion holding tleatoerced marriage is voidable, Sanchez
concludes that the opposite opinion is more prai&blHis reasoning is quite simple. It
might be equitable, indeed, to have a defraudek $ti the marriage contract on account of
his delictual behavior. If that is the case, howetiege obligation to observe the contract is
issued in order to punisim(poenany the defrauder for the coercion he exerted, thébr the

priori illo consensu ratificato per coactum. Quianiunis est culpae, nec se obligavit, nisi alteroillse
obligante.’

8% HenriqguezSumma theologiae moralisb. 11 @de matrimonii sacramen}pcap. 10, num. 6, p. 669.

87 Molina, De iustitia et iure tom. 2 De contractibuf tract. 2, disp. 352, col. 413, num. 4 : ‘Jus hoom
videri intendisse tribuere vim consensui dolosi edm obligandum ante latam sententiam, judicisve
compulsionem, non solum in poenam doli, sed etiamaturali aequitate et quoniam ita bono commuat er
expediens.’

838 SanchezDisputationes de sancto matrimonii sacramenton. 1, lib. 4, disp. 15, num. 5, p. 366: ‘Secaind
sententia (quam probabiliorem existimo) docet neneti cogentem in foro conscientiae perficere illud
matrimonium, donec per iudicem condemnetur, sestdilaltero invito posse resilire, nisi aliud damnaenutum
sit. Probatur, quia aut tenetur ratione delictiatimenis, in poenam illius, et hoc exigeret iudicendemnationem,
ante quam nullus tenetur subire poenam; aut ratrongae illatae per coactionem, et hoc non.’
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delict he committed. Since a punishment cannotysed but through condemnation by a
judge, however, it will depend on the judge and owtthe intimidated party whether the
contract be brought to live again or nekigeret iudicis condemnationgnin fact, Sanchez
applies to marriage contracts affected by duresssdmme criticism we will see Lessius
passing on Molina in the context of mistake.

To sum up, Sanchez considers ordinary contracestafl by duress to be voidable,
while marriage contracts deviate from this ruleshse of the intervention of ecclesiastical
law. A marriage contract can be confirmed again, dnly by a judge as a measure of
punishment. In any event, marriage contracts dfffan other contracts when it comes to the
effects of duress on its validif§®

The logic is different. Other contracts that haeerbextorted through duress are legally valid.
Only the coerced party is granted a right to rebdie contract. A marriage extorted through
duress, however, is totally void.

4.2.3 The Jesuit moral theologians and the casuistduodss
4.2.3.1 Duress and general contract doctrine

The impact of Sanchez on future thought about tbesvof the will was massive, certainly
among his Jesuit successors. This does not meamybog, that some of the most important of
his colleagues did not add anything new to the hdly-grown debate about coerced consent
and duress anymore. This holds true for famousit3esuch as Lessius and Lugo, but also for
lesser known figures such as the Portuguese JEsuitdo Rebelo (1547-1608). Rebelo
received his doctorate in theology form the Uniitgrof Evora, where he became a
professo?’’. From his hand we have a compelling wark the obligations of justice, religion
and charity(Opus de obligationibus justitiae, religionis et cit@tis) of which, sadly, only
the first volume on justice was effectively pubkshin 1608. Rebelo, Lessius and Lugo did
not always agree with their celebrated colleagus. dNd they agree among themselves. For
another thing, they isolated the debate about téise will in contracts from the analysis of
particular contracts. It is also worthwhile notititat Lessius further developed the general
theory of duress as a vice of the will in his commey on ThomasPrima Secunddé".

In light of the development of a general contramttdne, it is significant to note that
in their treatiseOn Justice and Rightessius and Lugo inserted their discussion of skire
into a special chapter on contract law in genelted ¢ontractibus in geneyeThis general
chapter precedes the successive chapters on partocuntracts — which do not even include
marriage anymore. Rebelo, for his part, still deaih marriage contract in his wor®@n

89 SanchezDisputationes de sancto matrimonii sacramenéon. 1, lib. 4, disp. 15, num. 6, p. 366: ‘Disest

ratio, nam caeteri contractus metu extorti sunidvgso iure, et solum metum passo datur ius adinelendum.
At matrimonium metu extortum est prorsus nullum.’

890 On Rebelo, see J. Vaz de Carvalkerndo Rebelpin: C. O'Neill — J. Dominguez (eds.), Dicciorari
Historico de la Compafiia de Jesus, Biografico-TemARoma-Madrid 2001, vol. 4, p. 3303.

81 | essius/n L.l D. Thomae de beatitudine et actibus humagisest. 6, art. 5-6, p. 45.
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Obligations Yet prior to the treatment of particular contsastich as marriage and sale, he
gives an exposition of contract law in genei@é (contractibus in geneyeincluding many
questions on the vices of the will.

It remained a major concern, certainly for Lessind Lugo, to find a balance between
protecting parties against undue influence, orotieehand, and avoiding excesses in granting
relief for duress, on the other. They did not neagl/ agree, therefore, on the answer to an
important question that had already been raise8dnchez : does illegitimate duress which is
not directly aimed at enticing somebody into a cacttfon incutitur directe ad contractym
still constitute a ground to set aside the contmaajuestion ? Another issue that provoked
some controversy concerned the effect of legitinadercion, certainly when it came to
legitimate ligitation threatsys accusandi

Last, a major concern of Sanchez’s successors wvatetermine whether coerced
contracts were automatically void or merely voidaht the option of the wronged party.
Although Rebelo thought that duress made gratuitmrgracts automatically void, Lessius
and Lugo eventually established a general regimeoafability regardless of the type of
contract and regardless of the kind of vice of whi, that is mistake or duress. Moreover,
they compared the remedies for mistake and duresgandered over the question why the
actio de dolowas only available against the perpetrator ofdbeeit, while theactio quod
metus causaould be brought even against a third party.

4.2.3.2 Contract as a means of escaping a threat

Leonardus Lessius is brief and to the point aboatracts that have been concluded in
order to escape a threatening event. As long aeciooeis not exercised with the final
objective of making somebody enter into the comfrétee contract cannot be subject to
annulmerft’>. If you make an agreement for another purpae® glium finem than the
contract itself, e.g. in order to escape an evdnéMad malum evadendymthis agreement
remains valid. For example, if you are taken hastlag a robber and you promise to pay a
certain sum to a third party so that he comesdaadkcue of you, this agreement between you
and the third party is not affected by coercioresBmably borrowing from Molina, Lessius
holds that this promise cannot be regarded astexrtasince duress was not properly speaking
the direct causecqusg behind the contract. It only gave occasiooc@siq for the contract to
be concluded.

892 | essius,De iustitia et iure lib. 2, cap. 17, dub. 6, num. 40, p. 203: ‘Disi, incussus fuit ad contractum
eliciendum quia si ob alium finem incussus fuit, et ad illodhlum evadendum contractus initus, non potest
rescindi. Ut si captus a latrone, promittas tegtid iniuriae non est particeps, 100 ut te libefefnc enim metus
non est proprie causa contractus, sed solum ocaasiopotest dici metu extortus, sed cum iam mefualiam
causam est iniectus, adhibetur contractus tamquadium ad illum pellendum. Itaque qui contracturmutac
init non infert metum sed aliunde illatum auferhdé non meretur ut contractus ei rescindatur.’
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Ferndo Rebelo is as careful as Lessius in rulinghaipossibility that indirect fear has
an avoiding effect upon contratts He gives the example of a man who enters into a
partnership gocieta$ in order to find shelter from an enemy. Thattcact can certainly not
be avoided, since the duress exerted by the engragviously not directed at making that
man entering into a partnership with somebody elsefact, Rebelo also introduced a
distinction between two types of duress by analwidly the difference betweatolus causam
dansanddolus incidensIn this way he could limit the invalidating eftscof duress in an
alternative way. If duress had been the necessativating factor for the coerced party to
enter into the contractdusa sine qua nonit was to be deemed releviit Otherwise, it was
not.

Less straightforward is the exposition by Joardeekugo about the direct relationship
that is required between the evil event and thdraonfor rescission to be granted. In fact,
hiding away behind the authority of ‘other scholaksigo holds that no direct relationship is
required at all for the contract to be avoifedAs long as the threats are illegitimate, they do
annihilate a contract even if they are not issuetth whe immediate goal of causing the
contract. Lugo admits that his view is not in limiéth Sanchez¥°. Lugo is not fair, however,
in claiming support from Lessius for this statemémissius — as we have just seen — does not
at all think, as Lugo does, that ‘occasional’ yHgitimate threats are tantamount to threats
that have been issued with the direct purpose uding the contract.

Lugo founds his view on the Roman laMec timorem(D. 4,2,7). In paragraph
Proinde siof that law it can be read, indeed, that relielooount of duress can be granted to
a burglar or an adulterer who entered into an abibg &e obligavi} in order to escape the
death penalty imposed on his offence if he is caugkthe act. Lugo takes the example of a
man who deflorates a young lady and is caught (@eless) in the act by her parents or blood
relatives. For fear of vengeance, however illegitié?’, and in order to escape deatlt (
mortem evaddf he spontaneously commits himself on the span#orying the girl in the

893 Rebelo,Opus de obligationibus justitiae, religionis et citatis, Lugduni 1608, part. 2, lib. 1, quaest. 5,
num. 9, p. 208 : ‘Addidita ut ad extorquendum contractum iniuste inferatiria, si ab hoste iniusto timens pro
securitate contractum societatis cum alio inires), @ de causa contractus foret invalidus.’

89 Rebelo,Opus de obligationibus justitiae, religionis et ciatis, part. 2, lib. 1, quaest. 5, num. 9, p. 208 :
‘Dixi si modo metus sit causa sine qua non quial&iqui, eras eodem modo contracturus, profecterdib
simpliciter, et non ex metu contraxisse dicendus, ec proinde non est quod minus obligeris, qualibere
omnino faceres.’

89 |Lugo, De iustitia et iure tom. 2, disp. 22, sect. 7, dub. 9, num. 1753p.‘Alii denique aliter distinguunt, et
quando metus principalis iuste infertur, concedualere matrimonium et alios contractus eo metuofact
Quando vero metus principalis iniuste incutitur @mdmodo sentiunt ac si metus ad extorquendum adoima
incuteretur.’

8% sanchez believes that it is of no importance wérethe ‘occasional’ threats are legitimate or iliegate.
What matters is the direct or indirect relationshigtween the contract and the threats. @i$putationes de
sancto matrimonii sacramenttom. 1, lib. 4, disp. 12, num. 11, p. 356: ‘Inji@ns est an metus ille conceptus
fuerit ex causa iusta necne. Solus enim metustaillatus ad extorquendum matrimonium illud dirimit dixi
num. 3.’

897 Lugo, De iustitia et iure tom. 2, disp. 22, sect. 7, dub. 6, num. 156 9p:3cet posset impune occidere, non
tamen sine peccato mortali iniustitiae, quare miéi®mnino iniuste incutitur et obligat ad restibnem.’
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presence of her parefits According to Lugo, this marriage contract canaweided on the
grounds of coercion, even if the fear illegitimgitéhjuste exerted by the parents is aimed at
taking revenge rather than making the rapist miwey daughter.

Contrary to Sanchez, Rebelo and Lessius, Lugo doa# relief, then, even if the
duress was not directed at causing the contractdd¢s so assuming that the duress was
illegitimate. In this respect, the question thall e examined in the next section is different
from the cases we have just seen. For it will comamercion that is legitimatelyuste
exerted on the contracting party in order to enhkioce into the contract. On the face of it,
neither Lessius nor Lugo is willing to grant reliefthat case. A contract entered into through
legitimate coercion remains valid. But let us hawdoser look at this discussion.

4.2.3.3 The use and abuse of litigation rights

Take the following case: a man who deflorates angdady is caught in the act by her
father. The father threatens the man with prosesuinless he enters into a marriage contract
with the young lady. It is obvious to both Lessaml Lugo that a father can lawfully$te
issue threats of taking the man to court, everhiiédtening to kill him would have been
illegitimate®®®. Moreover, they agree that a marriage contrast,ga any other contract, is not
avoided by that kind of rightly exerted duress.

If litigation threats are legitimately issued, pesty because somebody has a right to
sue the other party, then contracts entered intdiefar of those threats remain valid. As
Lessius puts it°* ‘Those contracts cannot be set aside but on atadtnjustice. Injustice is
absent, however, whenever duress can be exertedlliaivThe problem with lawfully
expressed litigation threats therefore mostly cameéhe abuse thereof. For Lugo as well as
Lessius the crux concerns people who pretend tiegt will exercise their legitimate right to
litigation, thereby compelling somebody to entdpia contract, but are actually not intent to
do so éi qui minabatur accusationem non erat animus aaedd’®. Put differently, what are
the effects of fictitious threati¢te minatus e3t?

Lessius and Lugo faced a dilemma as they triedotme to terms with fictitious
litigation threats, because their older colleaguad defended divergent positions. In dealing
with gaming contracts, Molina had considered ird/éthie following obligation entered into by
the threatened party : | oblige myself to render ithoney | have won through a prohibited

89% |Lugo, De iustitia et iure tom. 2, disp. 22, sect. 7, dub. 9, num. 174/p7A3/44: ‘Exemplum est, si aliquis in
stupro deprehensus occidendus sit a parentibusomshnguineis puellae, et ipse nemine petentespatte sua
matrimonium offerat, ut mortem evadat. Quo caswem@s non intulerunt metum mortis ad extorquendum
matrimonium, sed in vindictam criminis admissi eddcoris illati, ipse tamen offert matrimonium, mortis
periculum fugiat.’ / ‘Unde consequenter probatuuseiodi metum sufficere ad irritandum matrimonium,
professionem et votum, quia metus ille iniustug, apligat ad rescindendos alios contractus, sufid haec
irritanda (...).’

89 Lessius,De iustitia et iure lib. 2, cap. 17, dub. 6, num. 41, p. 203 and LuBe iustitia et iure tom. 2,
disp. 22, sect. 7, dub. 6, num. 155 and num. 15890.

990 essiusDe iustitia et iure lib. 2, cap. 17, dub. 6, num. 41, p. 203: ‘Rat#, quia hi contractus non possunt
irritari, nisi ratione iniuriae, quae abest, quamagtus iuste incuti poterat.’

91| essiusPe iustitia et iurelib. 2, cap. 17, dub. 6, num. 42, p. 203.
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game in order that you stop threatening me to tag&do court. A title ¢ausa/titulu¥ can lie
for this transaction, Molina admits, but only prded that the party issuing litigation threats
really intends to sue the winfi&t It is allowed to threaten with a legitime claiklowever, if
the loser has no real intention of suing the wintleen he has no legitimate title to recover
the money. For, in that event, the extortionerrigitp be intent on claiming back his money
in court @nimum repetendi finxit fallacia ac simulationevhile he merely intends to deter
the other player. This is manifestly false.

Lessius shows understanding for Molina’s standpaeind explains it as follows.
Deceit has been the principal cause behind thesddion (lolus causam dahs the
extortioner had promised to change minds provideat the other party gives or does
something, but actually there had never been a toictiangeyt deponas animum quem non
habe$. At the same time, Lessius chooses not to endbtskna’s view. For he finds
Sanchez’s contrary standpoint much more probaldect®z held that if you have obtained a
deal through legitimate litigation threats, thisabes valid, even if you did never have the
intention of really taking the other person to d¢ofguamvis absque animo accusgidi
What counts is that you are entitled to take sordghio court {us accusandi Renouncing
this right comes at a price for the intimidatedtypar

Lugo, however, takes sides with Molina. He refugeshare Sanchez’s and Lessius’
rigorous rights-based talk. Even if you have atrighsue somebody, you are not allowed
therefore to coerce somebody into an agreementdhamge for fictitiously renouncing that
right. That would definitely be too high a price gay. It is precisely the will to exercise a
right which increases its prit. If, in truth, you do not experience that intentithe price of
your litigation right is worth much lower a pricBloreover, once deceit causes a contract
(dolus causam dainst is not relevant whether the threats constiitihe deceit are issued
legitimately or illegitimately*>. Every deceit without which a contract would nawé been
concluded is to be deemed as unjust.

%2 Molina, De iustitia et iuretom. 2 De contractibu} tract. 2, disp. 514, col. 1176, num. 4 : ‘Dubiitem est,
num quando conceditur repetitio pecuniae ludo foithiacquisitae, fas site i, qui ludo illo eam ainis
comminari repetitionem, ac pacisci cum lucrante, partem sibi restituat, ne totam in iudicio repetat
Respondendum est affirmanter. Quoniam sicut fagegsttere, ita fas est comminari iustam repetitioret
accipere totum aut partem, ut repetitionem nonnteteaut ut ab intentata desistat. Qui tamen, \®l o
verecundiam ac infamiam, vel quacumque alia deecaepetiturus non erat, animumque repetendi finxfit,
alius deterritus, partem lucri restitueret, credtineri id in conscientia non posset. Quoniam, itpuirestituit,
iuste illud tanquam suum retinebat, et qui animemetendi finxit, fallacia ac simulatione iniusteifd ab illo
extraxit, neque causa suberat, ob quam unus id, @edib quam alius poterat iuste illud accipere.’

93 sanchez Disputationes de sancto matrimonii sacramertmm. 1, lib. 4, disp. 9, num. 9, p. 349: ‘Hinc
infertur primo potentem aliquem iuste accusareuedimore illato, aliquid extorquentem, ne accusghime
teneri restituere. Quia iuste poterat accusargapnique actione accusandi quam habebat. (...) Bbdkesse
verum, quamvis absque animo accusandi minaretursationem. Adhuc enim non tenetur eo metu extortum
restituere. Quia adhuc privatur iure accusandidcquretio aestimabile est.’

%4 |ugo, De iustitia et iure tom. 2, disp. 22, sect. 7, dub. 7, num. 1682p Adde, ius sine voluntate accusandi
non tantum valere, quantum pro eo petitur, sedntakiaccusandi auget valorem talis iuris.’

5 | ugo, De iustitia et iure tom. 2, disp. 22, sect. 7, dub. 7, num. 1682p.‘@ratis dicitur, quod ille dolus sit
iustus. Omnis enim dolus qui dat causam contragtuiipso est iniustus, cum ordinetur ad extorquendum
consensum per fraudem et mendacia, et inferaseedamnum contrahenti, cui revera inutilis estdbatractus,
cum ius accusandi sine voluntate parum illi noceret



222

While Lugo argues that Sanchez’s opinion is likiedyleave the door wide open to
contractual fraud, Lessius defends it obstinatdly.admits that from an objective point view,
one could maintain that a person who is compebedit something on the basis of somebody
else’s right is acting in no less involuntary a vhgn somebody who is coerced unjuSfly
He points out, however, that from a subjective poinview just coercion does not result in
consent that is to be deemed involuntary. For #er fstemming from just coercion is
considered to draw its origins not from a forceeexal to the intimidated party, but from a
force that comes from within the person himsali {psomeét Hence the assent subsequent to
this inner coercion is not deemed to be involuntanyce it is entirely voluntary as to its cause
(voluntarius in sua causa

Importantly, Lessius insists that ‘freedom of cawtf is tantamount to absence of
external coercion in entering into a contfact ‘The doctors talk about free consent, if it has
not been extorted through an external cause, nalmelynjust duress, or induced through
deceit. If you are coerced by a just cause, ‘freedd contract’ (ibertas contractuumis not
affected.’ It turns out that for theologians asdias, there is simply no contradiction between
acting freely and following just causes. After atlan is expected to follow right reasoadta
ratio), and considered to attain the highest degreesefibm in observing its dictates. A man
acts more freely than ever when he internalizetsgaigses.

What is more, Lessius indicates that fear is alpsythology and appearance rather
than objective truth and reality. It does not mattether an evil event is really out there.
What counts is the perception of the evil eventhie mind of the intimidated partyn@lum
non causat metum nisi quatenus apprehensdiis is an analytical insight of Lessius of
which even Lugo approv&%. Applied to our case, however, it means that @figo relevance
whether the litigation threats are based on anahetill to take the intimidated party to court
or not. As long as the intimidating party is peveel to have the intention of actually
executing his right, the same degree of (legitilndteess affects the intimidated party.

It needs to be noted, however, that Lessius was @éar about the limits of using
litigation rights as a means of pressure. The valtieghe obligation or the thing the
intimidating party receives in exchange for renangc his litigation right must be

9% | essius,De iustitia et iure lib. 2, cap. 17, dub. 6, num. 42, p. 203: ‘Si §ibg res consideretur, non minus
involuntarie consentit qui iuste cogitur quam quiuste. Uterque enim consentit repugnante voluntata per
simplicem affectum nolitionis, tum per dolorem aniriloraliter tamen loquendo, is qui iuste cogitusnn
censetur involuntarie consentire, quia voluntagsuam metus et coactionis dedit. Unde timor illdi man
censetur extrinsecus inferre, sed ab illomet nascproinde consensus inde secutus non censetlutasius,
cum sit omnino voluntarius in sua causa. Qui veiaste cogitur, censetur involutarie consentirdaquausa
metus non est illi voluntaria, nec ab ispo orturhuig sed solum a causa extrinseca.’

%7 |essius,De iustitia et iure lib. 2, cap. 17, dub. 6, num. 43, p. 203: ‘Libervocant, non coactum a causa
extrinseca, seu per metum iniustum, et dolo nondhdn. Si enim cogaris ex causa iusta, id non ibffleertati
contractuum.’

%8 | ugo, De iustitia et iure tom. 2, disp. 22, sect. 7, dub. 7, num. 166,1p.‘@etus non causatur proxime ex
malo, sed ex apprehensione illius quae eadem esigee mover, sive animus exsequendi adsit, simeadsit,
ut notavit Lessius (...)".
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proportionate to the value of the litigation righit In other words, one must not abuse his
litigation rights. A certain proportionality and wajity must always be observed in exercising
a right proportio et aequalitas servanfldf not, the intimidated party can take the lawhis
own hands and seek secret compensatooulta compensat)dor the excess value that has
been extorted from him. For instance, the litigatimght is abandoned in favor of the transfer
of almost all of your possessions.

To sum up, then, Lugo is as careful as Molina iaiding contracts that are based on
fictitious litigation threats. Lessius, on the atland, further develops Sanchez’s idea that it
is allowed to extort an obligation in exchangerfamouncing a litigation righis accusandi
even if you never seriously considered exercisingt tright. Lessius does not approve,
however, of abuse of litigation rights.

4.2.3.4 Minor fear

In view of the lasting influence of the scholastars Hugo Grotius, it is worthwhile
drawing the attention to an important fixation bgskius of what had hitherto been a point of
constant dispute amongst the scholastics : doesrrif@ar (netus levisgive rise to annulment
or not ? Sole reverential fear without threats emportunate pressure without real danger of
violence, for instance, were were still considessd amounting to minor fear. Yet even
Sanchez had remained quite confused about whetiner fiear could give rise to annulment
of a contract or not — although he seems to hagataslly recognized that restitution must be
madé®®. Rebelo, for his part, stated that minor fear thatl given cause to the contract
rendered a contract automatically invalid in thert@f conscience. In the external court, he
thought minor fear made the contract voidable

With Lessius, however, we see an unprecedentlyr,chgan, and well-developed
recognition that minor fear has a real effect ugmnvalidity of coerced contracts other than
marriage in the court of conscience. For this hetegi Sylvester, Dr. Navarrus, and
Covarruviaé'® Building on these authors, Lessius holds thatrests affected by minor fear

%9 | essius,De iustitia et iure lib. 2, cap. 17, dub. 6, num. 45, p. 204: ‘Adeetamen, si nimis gravis sit
obligatio vel res quam metum inferens exigit, eh n@beat proportionem cum iure quo ipse cedit, malu
intentatum remittens, vel cum opera quam praestaium aliunde impendes avertens, posse consensum
revocari, quo ad illum excessum, ut contractusemlialitatem reducatur, ut si, ne accusem te fedtialterius
criminis, exigam maiorem partem bonorum (...). In @Bm aliqua proportio et aequalitas servandapstjt
prudentia determinabit; quae si excedatur, comunittniustitia, ac proinde tenetur alter ad resiitoem; quam

si non fecerit, potest laesus uti occulta compémsat alia via recuperandi non suppetente.’

10 sanchezDisputationes de sancto matrimonii sacramemaen. 1, lib. 4, disp. 9-11, p. 348-355.

%11 Rebelo,Opus de obligationibus justitiae, religionis et chatis, part. 2, lib. 1, quaest. 5, num. 17, p. 211: ‘Ex
dictis habes contractus tam lucrosos quam onemdostos tam per metum gravem quam levem, si csinga
gua non sit, in foro conscientiae esse ipso iuitog. In foro vero iudiciali similiter declarand@sse fuisse
etiam irritos, si per gravem metum facti sint psr levem, rescindi posse si constet metum fuisegne causam
sine qua non fierent.’

%12 Sylvester Prieriassumma Sylvestringart. 2, s.vrestitutio 2 dict. 7, f. 263r : ‘Sed in conscientia, ubi dicta
praesumptio non habet locum contra veritatem, ulgjae constiterit de qualicunque metu, necessatia es
restitutio.” Compare Azpilcuet&nchiridion sive manuale confessariorum et poetien cap. 17, num. 15, p.
280 ; and Covarruviasn regulam peccatunpart. 2, par. 3, num. 7, p. 485.
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are to be considered voidable at the option otterced parf}}®. He points out that it is not
unlikely for minor fear to throw a man off balarege much as grave feargn minus perturbat
hominen). Secondly, the goods extorted from the coercety feve been obtained through
injury (iniuria). Hence, they must be restituted to the injuredlyp&ast, the man who suffers
from minor fear is nevertheless unjustly deprivédis freedom grivatur per iniuriam sua
libertate). Therefore he must get the chance of freely tiejgor confirming the agreement.

Lessius recognizes that minor fear is deemed waelein the external court, to the
effect that there are no civil laws which enforce tlaims of a party who suffered franetus
levis He even thinks that this policy before the exakrourts is a particularly sound and
prudent one. Just as Covarruvias, he points out ththerwise, the courts would be
overextendedne lites in immensum excrescgft The court of conscience, however, cannot
take into account these policy related considematidhe internal forum solely attends the
truth, which says that minor fear constitutes anfaf injury (niuria). Contrary to Sanchez,
therefore, Lessius is not reluctant to grant reiieomebody who assents to a contract for
simple reverential fearsflus metus reverentiajisor under importunate pressurgréces
importunad™®.

4.2.3.5 Void vsvoidable contracts

As we have noted above, one of the most significantributions of Sanchez to the
development of modern contract law concerned lakaghtely drawn out distinction between
nullity ab initio and voidability. He thereby clearly decided toctam duress with nullity at
the option of the wronged party. It is not unliketypwever, that it is to the credit of Lessius to
have guaranteed that the recognition of a genegaime of voidability to duress eventually
became the mainstream opinion. For there definitedg no unanimous agreement on that
immediately after Sanchez had tried to settle theussion.

Within the Jesuit order itself, opinions were dedld We have already seen that only a
few years before Sanchez was going to publishD@smatrimoni¢ Molina claimed that
duress resulted in nullitgtb initio. After the publication of Sanchezisagnum opuysoo, this
idea remained vivid. Ferndo Rebelo claimed thattrects affected by coercion were
indiscriminately void from the very outséipso iure irritug®®. If duress had been the
necessary motivating factor for the coerced pastygsent to the contraataisa sine qua
non), the contract was automatically void. Rebelo adhthat this was the case in both the
external and the internal forum, provided thatdbercion was considerable.

913 | essiusDe iustitia et iure lib. 2, cap. 17, dub. 6, num. 46, p. 204: ‘Ewmiquae per metum levem acta sunt,
sint aliquo modo valida, nec in foro externo adatitt exceptio huius metus, nec detur actio ad mdscidum
contractum, tamen in foro conscientiae possuntrituin revocari et quae tradita sunt repeti, et emiobtinet,
tenetur restituere, si metus ille per iniuriam lféxtorquenda sit incussus.’

914 essiusDe iustitia et iurelib. 2, cap. 17, dub. 6, num. 49, p. 205.

15| essiusDe iustitia et iurelib. 2, cap. 17, dub. 6, num. 48, p. 204-205.

%16 Rebelo,Opus de obligationibus justitiae, religionis et ciatis, part. 2, lib. 1, quaest. 5, num. 17, p. 211
(cited above).
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Others treaded a third path to solve the problémuak ascribed to the Augustinian
friar Pedro de Aragon. He allegedly maintained trarous contracts were voidable, whereas
gratuitous contracts tainted by duress were ipslb factd'’. Gratuitous contracts such as
liberal promises and donations were thought to ireqan even higher degree of freedom.
Hence duress was thought to have an even morecfmersieffect on gratuitous contracts than
on onerous contracts. In spite of his otherwiseatgrindebtedness to Sanchez, the
Augustininan friar and theologian Basilio Ponce la®n (1570-1629) followed Pedro de
Aragén’s alleged line of thoughf. This is rather exceptional, since Ponce de Lesiraily
followed Sanchez fairly closely. Also, he sharedhwbanchez the project of giving a
systematic treatment of matrimonial law which was only useful for theologians, but also
for the canonists and the civilians, as is obvilbas the addition to the title of this treatise on
marriage law @gpus aeque canonici et civilis iuris ac sacrae thgime professoribus utile ac
necessariuni™.

Lessius’ plea constituted an almost indispensablgpart, then, in enhancing the
chances of survival for Sanchez’s doctrine aboatahnulment of contracts as a result of
duress. This actually seems to have been Lessipsice concern, as the whole dubitatio on
duress is entirely structured around the questibetiner duress makes contracts void or
voidable. He concludes, of course, that coercetracts are not void but voidableritandi).

But in order to be able to do so, he needs to pi®osethodically by arguing, first, that duress
does not result in automatic nullity as a mattenatural law, and, secondly, that duress does
not result in automatic nullity as a matter of piesi law. Quoting paragrap8i metu coactu
from law Si mulier (D. 4,2,21,5), constitutiovenditiones(C. 2,19,12) and canoAbbas

(X 1,40,2), the latter proved to be an easy’jobLessius’ argumentation with respect to
natural law turns out to be much more interesting.

Lessius rehearses a standard idea of the early rmosigholastics in order to
demonstrate that relative nullity is the naturdlson to coerced consent : a contract cannot
be absolutely void as a matter of natural law loutwant of consentdgfectus consensusr
its containing injustice ifiuria)®**. Lessius acknowledges that a party consenting runde
compulsion suffers from a certain kind of unwilliress Kolleitag, but in line with Thomistic

" This is not that clear, though, at least not fiaragén,In secundam secundae commentaria de iustitia et iur
quaest. 89, art. 7, p. 1007.

%18 Basilio Ponce de Leém)e sacramento matrimonii tractatu®pus aeque canonici et civilis iuris ac sacrae
theologiae professoribus utile ac necessarium, @liexL632, lib. 4, cap. 6, num. 4, p. 193.

%1% On Ponce de Ledn, see J.F. von Schillie, Geschichte der Quellen und Literatur des cascimén Rechts
von Gratian bis auf die GegenwaBuch 3.1Vom Concil von Trient bis zum Jahre 18D@s katholische Recht
und die katholischen Schriftstellgbraz 1956 [=Stuttgart 1880], p. 740.

920 | ugo, on the other hand, painstakingly spent miirole considering every single Roman or canon laat th
could be adduced against or in favor of voidahiliply to conclude that Sanchez and Lessius afré (igpn
invenio firmum fundamentum contra primam sententi@ssii et Sanchii Cf. Lugo,De iustitia et iure tom. 2,
disp. 22, sect. 7, dub. 2, num. 118-132, p. 30-33.

921 | essius,De iustitia et iure lib. 2, cap. 17, dub. 6, num. 36, p. 201: ‘Si esinino irritus iure naturae, id
provenit vel defectu consensus, vel quia intervianitria.’
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psychology he refuses to accord any significanddecelement of involuntarin€éé True, a
party would not have consentddhe evil event had been absent. But it was. Theliton
that the evil had not been there has not beencoat(tio non extét

In Lessius’ view, the contract cannot be declaretbraatically void on account of
injustice eithet”® Injustice cannot be sufficient grounds to setl@si contract automatically
(non suffciens ut ipsum reddat omnino irrijurimjustice can be sufficient grounds, however,
as a matter of natural law, to revoke consenfficiens causa ad revocandum consensum
That is the way Lessius had explained that cordraffected by mistake or deceit are not
void, but voidabl&* This is the very point Lessius wants to make:nethough coerced
contracts are not legally voidrrti ), they are voidable at the option of the coercadyp
(irritandi). This is also the explicit point he makes in ki®oretical discussion of the
voluntary and the involuntary in human agetidy

Since marriage is a contract, Lessius concluddssrsmall treatisdde matrimonio
that marriage would also need to be subject tae¢hene of voidability as a matter of natural
law. As a general rule of contract law, coercedseom does not result in the invalidity of the
contract automatically, since coerced consent iseot anyway. There is a possibility of
rescission at the option of the intimidated palgcause in this way the injury which he
suffered can be undone. Marriage is an exceptidhisorule, however, because the positive,
ecclesiastical law took away the possibility ofaigesion at the option of the coerced party,
since marriage is indissoluble. Therefore, marrieyaracts affected by duress have come to
be considered as being absolutely ¥l

%22 | essius,De iustitia et iure lib. 2, cap. 17, dub. 6, num. 36, p. 201: ‘Norfedtu consensus, quia qui metu
coactus consentit, absolute consentit voluntanenibus enim consideratis, vult. Nec obstat, qubddlitioni
iungatur nolitio, quia est solum nolleitas, utdigam, qua nollet, si timor mali abesset; quaert®iest omnino
inefficax, cum conditio non extet.’

On nolleitas and velleitasas well as Thomistic psychology in general, seeRabiglio, L'impossibile volere,
Tommaso d’Aquino, i tomisti e la volontdilano 2002, esp. p. 40.

9% | essius,De iustitia et iure lib. 2, cap. 17, dub. 6, num. 36, p. 202: ‘Noramt ratione iniuriae: tum quia
iniuria non est immediata causa contractus, sedsaswus contrahentis, tum quia etsi iniuria poss#ee
sufficiens causa ad revocandum consensum et ctummaicritandum, non tamen est sufficiens ut ipswddat
omnino irritum, ut patet in contractu, cui dolususam dedit, qui, etsi iniuria interveniat, non tanest iure
naturae irritus, sed irritandus (...).’

924 See the second part of this chapter.

925 essius)n I.Il D. Thomae de beatitudine et actibus humagisest. 6, art. 6, num. 38, p. 45: ‘ltaque seclus
iure positivo, verius existimo, matrimonium metuagr contractum, esse validum, modo interveniatoultr
citroque idonea materia, in qua contractus versetampe personarum habilitas. ldem dico de emptione
venditione, permutatione, locatione, et similibumtractibus. Possunt tamen huiusmodi contractusngic
excepto matrimonio, facile irritari, voluntate eiwgui iniuriam passus est, nam potest petere wéetiem in
integrum, et agere de damno illato. Excipio matriam, quia semel initum, natura sua est insolubitele iure
positivo ab initio debuit irritum decerni.’

9% | essius,De matrimonii sacramentocap. 4, dub. 8, p. 359, inDe beatitudine, de actibus humanis, de
incarnatione Verbi, de sacramentis et censuris |g@énes theologicae posthumae. Acceserunt vamoru
casuum conscientiae resolutionésvanii 1645 : ‘Cum enim matrimonium natura sudrsolubile, fit ut semel
contractum, sive iure, sive iniuria, non possisdlsi, sicut possunt alii contractus. Unde meritelEsia, ut huic
tanto incommodo occurreret, statuit talem contmrachb initio esse irritum, et personas ad sic chetndum
inhabiles. In caeteris contractibus haec irritatim erat necessaria, cum voluntate contrahentilvnmssint.’
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To sum up, except for the case of marriage corgrdatssius equally adopts the
regime of relative nullity in the case of mistakelaleceit, on the one hand, and the case of
duress and coercion, on the other. What is morexpeessly employs the analogy with the
doctrine of mistake in order to prove that consaaffected by duress are also voidable at the
option of the injured party. This, Lugo points anitan exposition that is heavily indebted to
Lessius’, is the very advantage Lessius and he imawemparison to Sanch®&z Contrary to
Lessius and Lugo, Sanchez had not recognized aajemgime of voidability for contracts
affected bydolus causam dan3herefore he could not, as Lessius and Lugo waddstruct
an argument based on an analogy with the doctfinastake.

4.2.4 A brief synthesis of the scholastic tradition omefis (Grotius)

The early modern scholastics’ wavering expositienabounding in juridical technicalities
and tough casuistry generated by the direct agpitaf generally established principles to
practical cases — make for intellectualy stimulgtiget pretty arduous reading. Even if a
Jesuit as Lessius gets near to the easy-to-rea@risinstyle of Grotius, it is still a quite
delightful experience to switch from the scholadteatises to Grotius’ plain and succinct
reflections on duress in hlsaw of war and peadé®. The great poet, jurist and theologian
from Delft comforts his reader by acknowledgingttbievious attempts to come to grips with
coerced contracts have been confusingly complid@tgualicata tractatig.

This does not mean, however, that there is no wosé&ying to understand the
challenging demonstrations of the scholastic coagphFor one thing, Grotius expressly
recognizes his debt to the scholastics as he gsebenown outline of the doctrine of duress.
For another thing, there is much intellectual enjent in admiring the elegance with which
Grotius offers a synthesis of the doctrines we rhseen painstakingly mounted by the early
modern canonists and theologians.

A major point where Grotius follows the Aristotelid homistic tradition is in denying
that duress results in lack of conséhtContrary to mistake, duress is not actually cbersd
to be a vice of the will in the first placeonsensus hic adfuit absolujusie insists, just as
Lessius, that there is a problem with duress frieenpoint of view of justice and not from the
point of view of consent. He uses the Roman exmesdamage caused by injuryd@dmnum
iniuria datum). So tort law, and not contract law, is seen tostitute the basis of the relief
that should be granted to the coerced party. Hetheecontract is not automatically void.

927 | ugo, De iustitia et jure tom. 2, disp. 22, sect. 7, dub. 2, num. 119,(.‘Quarto arguitur, quia dolus dans
causam contractui reddit illum irritum de iure givei. Cum ergo dolus et metus aequiparentur, cam c
contingat, de iureiurando, idem dicendum est deraotibus ex metu factis. Ad hoc conatur Sanchedese
rationem discriminis inter dolum et metum. Nos tanfigcilius negamus antecedens, quia ut diximudosect
praecedenti, contractus etiam ex dolo facti vaidit, sed rescindendi (...).’

928 Grotius,De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dteise), lib. 2, cap. 11,
par. 7, p. 332-333.

929 Grotius,De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dteise), lib. 2, cap. 11,
par. 7, num. 2, p. 332-333: ‘Ego omnino illoruncedo sententiae qui existimant, seposita legei ajube
obligationem potest tollere aut minuere, eum quiunpgomisit aliquid, obligari: quia consensus hifidt, nec
conditionalis, ut modo in errante dicebamus, sesbhitus.’
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Through following Grotius on this point, Robert éph Pothier (1699-1772), the famous
French natural lawyer, continued these scholastwvsy of dures§® Pothier's was a
conscious choice. He perfectly knew that Pufendod Barbeyrac held the opposite view, but
nevertheless followed Grotius and, hence, the sshioltraditiod™".

Moreover, Grotius deems minor feandtus levisto be tantamount to grave f&&r
He thereby quotes Sylvester, Dr. Navarrus and Covias — that is, exactly the authors
quoted by Lessius in making exactly the same pairegn he confirms the relevance of minor
fear in the court of conscience. As long as the ie@xerted unlawfullyrfetus iniustus the
contract is avoidable at the option of the coerpady. Grotius even seems to have taken
seriously what Lessius dared to state very casefafjainst the common opinion of the
scholastics : the annulment of a contract on adcoluduress exerted by a third party is based
on civil law rather than natural I8#. As a matter of natural law, the validity of a trawt is
not affected through duress exerted by a thirdyp&totius would draw criticism for this
standpoint, which he borrowed from Lessius, in Wak of Pothier. The French natural
lawyer preferred the contrary opinion as defende®tifendorf and Barbeyrat.

4.3 Mistake @olus/errol)
4.3.1 Foundations
4.3.1.1 Romano-canon law

The Roman distinction betweearttiones bonae fideand stricti iuris as a basis for dealing
with the effects of mistakee(ror/dolug is sufficiently well-known — at least from its

930 pothier, Traité des obligations, selon les regles, tantatude la conscience, que du for extérigpart. 1, sec.
1, art. 3, par. 2 (du défaut de liberté), p. 27..)(on ne peut pas dire comme dans le cas de lemell n'y ait

point eu absolument de contrat; il y en a un, niast vicieux (...) I'injustice que vous avez commisnvers
moi, en exergant cette violence, vous oblige deevobté a m'indemniser de ce que j'en ai souffertcette
indemnité consiste a m’acquitter de I'obligationequous m’avez obligé de contracter; d’ou il suieguon
obligation, quand on en supposeroit une, ne peat\&lable selon le droit naturel; c’est la raispre donne
Grotius.’

%1 pothier,Traité des obligations, selon les regles, tantahude la conscience, que du for extérigpart. 1, sec.
1, art. 3, par. 2 (du défaut de liberté), p. 28-2Buffendorf et Barbeyrac pensent au contrainee glans les
termes mémes du pur droit naturel, lorsque j'aic&®8traint par violence a contracter, le contrathieblige
point, quoique celui avec qui j'ai contracté nait aucune part a la violence.’

932 Grotius,De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dteise), lib. 2, cap. 11,
par. 7, num. 2, p. 333: ‘Sed illud simul verissimaenseo, si is cui promittitur metum intulerit nostum, sed
iniustum, quamvis levem, atque inde secuta sit sy eum teneri ad liberandum promissorem, sinissor

velit; non quod inefficax fuerit promissio, sed @émnum iniuria datum.’

933 Grotius,De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dtese), lib. 2, cap. 11,
par. 7, num. 3, p. 333: ‘Quod vero quidam actusinglsintur ob metum ab alio incussum, quam quicurtume
est, ex lege est civili, quae saepe etiam actesdifactos ob iudicii firmitatem, aut irritos facitut revocabiles.’

Compare with LessiusDe iustitia et iure lib. 2, cap. 17, dub. 6, num. 39, p. 202-203:effjjue doctores
videntur sentire, ex iure naturae (...) Credideriméa, etc...".

934 pothier, Traité des obligations, selon les regles, tantalude la conscience, que du for extériepr 28-29:
‘Puffendorf et Barbeyrac pensent au contraire, dps les termes mémes du pur droit naturel, lorgguété
contraint par violence a contracter, le contraimieblige point, quoique celui avec qui j'ai contraa’ait eu
aucune part a la violence.’
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interpretation in the Middle Ages onwafts ParagraphActionum autem(Inst. 4,6,28) in
conjunction with paragrapBocietas(D. 17,2,3,3) could be taken to mean thahae fidei
contracts were voidpso iure when entered into because of dec@itOn the basis of
paragrapiNon solum(D. 4,3,7,3) in conjunction with la®olo vel metuC. 8,38,5), amongst
other texts, it could be argued that contrattiti iuris were not void automatically, but that
the deceived party could be granted relief by meainan exceptio doliand anactio de
dolo™”.

Even if a combination of other texts and interpietes could have led to other views
— as will be attested by Lessius’ and Lugo’s aléme exegesis — this distinction was
sanctified in the thirteenth century by the ordinglossSi in hoc ipsao law Et eleganter
(D. 4,3,pr.). The canon law tradition added further weight tis thterpretation through gloss
Bonae fideito canonQuum venerabilis(X 2,25,6). The latter gloss also stated that all
contracts, regardless of whether they strecti iuris or bonae fideimust observe good faith
(bona fidey*® — it did not blur, however, the distinction betweese contracts in regard to
the effects of mistake.

The distinction betweebonae fideiandstricti iuris contracts was compounded by yet
another distinction that arose in the medievalrpretations of the Roman law, particularly of
law Et elegantet®® — perhaps under influence of the Aristotelian aotoof ignorance.
Depending on whether the deceit had been fundamienthe conclusion of the contract or
merely incidental,dolus causam dans contractwas distinguished frondolus incidens
contractui In the case oflolus causam danshe deceived party would not have concluded
the contract, if he had not been mistaken. Theeefabonae fideicontract affected bgolus
causam dansvas deemed void. In the case diflus incidensthe party would still have
wished to conclude the contract, albeit under nfaverable conditions. As a consequence,
the contract was not deemed void, although damemdd be claimed.

During the Middle Ages, the Roman distinction bedwbonae fideiandstricti iuris
contracts was generally accepted. In the scholastilition, the name of the Orléans professor

9% See, for instance, Zimmermanthe law of obligationsp. 671, and M.J. Schermai®ona fides in Roman
contract law in: R. Zimmermann — S. Whittaker (eds.), Goodhfan European contract law, [The Common
Core of European Private Law, Cambridge Studidatgrnational and Comparative Law, 14], Cambrid§e®

p. 63-92.

9% |nst. 4,6,28: ‘Actionum autem quaedam bonae fileit, quaedam stricti iuris, bonae fidei sunt hee:
empto, vendito, locato, conducto, negotiorum gestor mandati, depositi, pro socio, tutelae, commpdat
pigneraticia, familiae erciscundae, communi dividonpraescriptis verbis quae de aestimato propoeitea
quae ex permutatioe competit, et hereditatis petitD. 17,2,3,3 (compare with D. 4,4,16,1): ‘Sda si dolo
malo aut fraudandi causa coita sit, ipso iure aslthomenti est, quia fides bona contraria est fraudolo.’

%7 C. 8,38,5: ‘Dolo vel metu adhibito actio quidenscitur, si subdita stipulatio sit, per doli tamesi metus
exceptionem submoveri petitio debet.’

%38 Decretales Gregorii Papae IX suae integritati unant glossis restitutaeRomae 1582, col. 841: ‘Non
dicuntur bonae fidei, quia in eis tantum servabet bona fides. Quia in contractibus stricti iwgsvari debet
bona fides, et in quocunque contractu bona fidésrnianire debet. (...) In actionibus bonae fidei mnuoit

exuberat officium iudicis et pinguius quam in anthus stricti iuris, et istis rationibus dicuntuoriae fidei et

aliae dicuntur stricti iuris.’

%9 See Gloss&i in hoc ipscad D. 4,3,pr. in Corporis lustinianaei Digestum vetifed. Gothofredi), tom. 1,
cols. 508-5009.
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Pierre de Belleperche became increasingly assdciht®vever, with an alternative opinion,
holding that both types of contract are voidablndy are affected by mistake.

Belleperche seems to have defended that contrfetsesd by fundamental mistake
are not void but voidable, indeed. The thrust ofidperche’s argument, however, remains
directed towards the idea that all contracts magtdéxformed in good faith, even though there
is a category of actions callstticti iuris in addition to the category of sixteen actiongechl
bonae fidei The latter are calleblonae fidebecause they are characterizedbya fidedo a
superior degreepfopter exuberantiam bonaefig&’. Yet that does not mean, contrarig
thatbona fidess not required in actiorstricti iuris®**. So far, Belleperche’s reasoning is just
a confirmation of glosBonae fideto canormQuum venerabiligX 2,25,6).

What seems novel in Belleperche is that he infiems fthis that it is not correct to say
that contractstricti iuris must be avoided by attio de dolg while contractdonae fideiare
immediately void because of mistake. Belleperchentitries to propose a regime of
voidability for both types of contralf. Using distinctively Aristotelian terminology, he
distinguishes contracts whose substaf@en@) is vitiated from contracts whose substance is
not vitiated**. Mistake is an example of an external causeiga extrinsedawhich does not
affect the substance of the contract itself. Hetloe,contractual obligation ensuing from the
contract does not cease to exist.

Belleperche’s argument constitutes a compellingaden from the common opinion
— and it would be perceived as such in the subseaholastic tradition. To our knowledge,
Belleperche did not develop, however, an argumbaotiathe equal deficiency of voluntary
consent in botlstricti iuris andbonae fide as Summenhart later pretended Belleperhce did.
What is distinctive in Belleperche’s treatment dadcdit is that he foresees a regime of

%40 pierre de Belleperchén libros Institutionum commentayiLugduni 1536, ad Inst. 4, 6, 28, num. 1, p. 712-
713: ‘Opponitur, dicitur hic quaedam sunt bonaefideontra divisio habet fieri ex opposito suppogitod
actiones stricti iuris non requirunt bonam fidenon@a C. de actio. et oblig. . bonamfidem. Dicoxcedo quod
in omnibus contractibus requiritur bonafides, et daitur hic propter exuberantiam bonaefidei, ialleg. ff.
de verborum obliga. I. qui autem.8.qui id quod.’

%1 Bellepercheln libros Institutionum commentayiad Inst. 4, 6, 28, num. 2, p. 713: ‘Quare dicubianaefidei
istae actiones? Dico non per abnegationem bonaéfidactionibus stricti iuris: nam in omnibus reqtuir
bonafides, ut I. alleg. bonamfidem. Sed proptereentiam quae exuberat vel aliter in I. alleg.iliis maior
exuberantia requiritur bonaefidei. Dicit glossamialtis.’

%42 Bellepercheln libros Institutionum commentayiad Inst. 4, 6, 28, num. 3, p. 715: ‘Scire debetiandoque
dolus dat causam contractui ubi non eras aliasittgnd alias incidit in contracu ubi alias eras diturus te
induxi: ut mihi pro minori pretio venderes, ubi dsldat causam contractui tenet regulatriter pésrram legis
quae dicit quotiens form contractus non contingtimi, licet extrinsecatio sit vitiosa mihi, nihilonus obligatio
procedit ipso iure. Sed ubi forma in se vitiosa @sin contrahitur obligatio secundum causam, umngts
interficere hominem primo casu promittis mihi decem interficiam, hic contrahitur obligatio licet usa
extrinseca inspecta descendat ex dolo. (...) Et tunmduxi te per dolum ut vendas mihi forma non\égbsa,
ideo, etc.’

%3 The Aristotelian-Thomistic influence on Pierre Belleperche and the jurists of the school of Orééan
general should not necessarily come as a surpvisst of the clergy who taught at the law schoolCoféans
had previously followed ‘Thomist type theologic@lidies’ in Paris, according to A. ErrerBhe role of logic in
the legal science of the glossators and commergaRistinction, dialectical syllogism, and apodicsiyllogism,
An investigation into the epistemological rootslexfal science in the late middle agés: A. Padovani — P.
Stein (eds.), The jurists’ philosophy of law froroRe to the seventeenth century, [A treatise ofllpggosophy
and general jurisprudence, 7], Dordrecht — New Y2087, p. 2007, p. 136-141.
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voidability for both contractstricti iuris andbonae fidei Belleperche’s plea in favor of the
abolition of the distinction of both types of camtt was later confirmed by Cino da Pistoia
(c. 1270-1336/7f“. Just as Belleperche, Cino held that both typesoafracts were affected
in the same way by deceit. Also, he refused to eskeddge that the superior degree of good
faith required in contractsonae fideimeant that those contracts needed to be declaidd v
ab initio when affected by dec@ff. It only meant that they had an action named afteir
own name instead of the usaa&tio de doloHe argued that laonae fideicontract must not be
automatically void, since a contract affected byeds also involvedolusbut remained valid
at the option of the intimidated party anyW&y Cino da Pistoia did not see why the
substance of the contract would be vitiated by slotherefore concluding with Belleperche
that both types of contracts resulted were notraatally void but merely voidable when
affected by decelt’.

However, the common opinion remained hostile tas¢haew ideas introduced by
Belleperche and Cino. The authority of BartolusS#xoferrato might have played a crucial
role in this regard. In his commentary on |&iveleganter(D. 4,3,pr.), Bartolus rejects the
heterodox ideas propounded by Belleperche and @imb simply confirms the Roman-based
distinction between the two types of contract. Thess contains the truth in this debate,
according to Bartolt4®. The obligation of @onae fideicontract affected byolus causam
dansis impeded from coming into existerite

Bartolus is not convinced about Cino’s idea thabatractbonae fideimust still be
considered somehow vaiid: ‘I say that abonae fideicontract does not contain its substance

%4 Cino da Pistoial.ectura super CodigeVenetiis 1493, ad C. 4,44,2, f. 187v : ‘Modo \adeus ubi dolo
contrahitur, utrum contractus sit nullus. Glosseirguunt. Aut enim contractus stricti iuris, dgnaefidei. Si
stricti iuris, indistincte tenetur contractus etnnest ipso iure nullus. (...) Si est contractus bdide, aut dat
causam contractui, et tunc ipso iure non tenetuy, @ut incidit, et tunc tenetur. (...) Istud non regiuPe[trus
Bellapertica] verum esse, sed dicit quod indisént¢énet contractus nec habet legem contra se (...).
[continuation in next footnote]

%5 Cino, Lectura super Codicead C. 4,44,2, f. 187v: ‘Et quod sit verum, pralsagjuia sic est in contractibus
stricti iuris, et idem in contractibus bonae fidged contra hoc instatur: quia in bonaefidei catitbas exuberat
bona fides, ergo etc. Sed huic respondetur, quobezantior bonafides in contractibus bonaefideirape ut
purgetur dolus per actionem ex eo contractu, sefricti iuris purgater per actionem de dolo. (.. 9riNautem
operatur exuberans bonafides ut contractus sitisighso iure.’ [continuation in following footnote]

%4 Cino, Lectura super Codicead C. 4,44,2, f. 187v: ‘Et hoc probatur etiamiagn metu est dolus, et tamen ubi
per metum fit contractus bonaefidei non est contisanullus. (...)’

%47 Cino, Lectura super Codicead C. 4,44,2, f. 187v: ‘Praeterea probat, quiatiga contractus habet suam
formam propriam sua essentialia tenet ipso iureexénseca causa eum annulet (...), et propter haxime
concludit Petrus quod omnis contractus sive stiticis sive bonaefidei indistincte sive dolus dédeasusam sive
inciderit valet.’

%48 Bartolus,In primam Digesti veteris parterad D. 4,3,jr., num. 4, f. 130v: ‘Mihi videtur quod glossa nastr
dicta puram veritatem.’

%9 Bartolus,In primam Digesti veteris partenad D. 4,3,7,3, num. 3, f. 130v-131r: ‘Sed dolus dpt causam
contractui bonae fidei impedit obligationem orik #o contractu (...), secus si dat causam contiastricti
iuris.’

%50 Bartolus,In primam Digesti veteris partenad D. 4,3,jr., num. 6, f. 130v: ‘(...) dico quod in contractibus
bonae fidei non habet sua essentialia, quia illfesensus est conditionalis et conditio [si verumilest propter
quod inducitur ad contrahendum] deficit. Sed in tcaetibus stricti iuris habent sua essentialia,aqtlis
conditio de stricto iure non attenditur.’
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anymore, since its consent is conditional and traition [if that on account of which he was
induced into the contract is true] has not been metricti iuris contract, on the other hand,
still contains its substance, since that conditgonot looked after in such contracts.” Bartolus
also rejects the analogy with dur®s‘If you consent on account of duress, you are not
mistaken about the cause to the consent. You kheveause and your consent is pure, even
though it has been given on account of duress. @re the contract is valid. If you consent
on account of deceit, however, you are mistakentaihe cause of the contract.” In Bartolus’
view, this cause has to do with the condition tthegt facts that make you enter into the
contract are true.

Importantly, Bartolus rejects the idea that condgentitiated by deceit. This is an
argument that resonated in the early modern sdimlaiscussio*> ‘This argument
displeases me. If the contract would be void oroactof lack of consent, then, by the same
token, we would have to say that a contrsteicti iuris is void, because it lacks consent.’
Contrary to Bartolus, Summenhart would later dai$ ta convincing argument, although he
still adopted the traditional conclusion that thexe distinction. Yet Bartolus goes on: ‘It is
not true that deceit impedes consent to the cdntfdere is no mistake about the contract,
but rather about theausaby virtue of which you are impeded from or indudecenter into
the contract.’

Different still, is Baldus’ treatment of the issuAs a matter of canonical equity
(aequitas canonicd) Baldus claimed, ‘I think that all contracts ihis world are of good
faith.” He did not intend thidona fidescharacter of all contracts to be extended to the
remedies. What it meant, according to Baldus, & #fl contracts are of good faith in regard
to their spirit and substantial intent. From this ¢oncluded that any contract affected by
fundamental mistake was voifso iur€”®. This standpoint was at odds both with that of
Belleperche and that of Bartolus. Baldus never@slthought that fundamental mistake
should universally result in automatic nullity, &n ‘God, who regulates and governs
everything, looks after the heart of man’, andosely, because he could not recall that any
such substantial distinction between contrdmbmae fideiand contractsstricti iuris was
mentioned in the texts of canon &V

%1 Bartolus,In primam Digesti veteris parterad D. 4,3,r., num. 6, f. 130v: ‘llle qui consentit propter met
non errat in causa consensus, imo scit eam, etqmmgentit, propter metum tamen, imo valet conaiact...)
Ille vero qui consentit propter dolum, errat in sax

2 Bartolus,In primam Digesti veteris parterad D. 4,3,pr., num. 6, f. 130v: ‘Ista ratio non placet mihi @si
contractus esset nullus propter defectum conseresilesm ratione diceremus nullum contracutm stricisj quia
consensus deficit. (...) Praeterea non est verunt dotus impediat consensum circa contractum, netugrin
contractu, sed erratur in causa propter quam qpeditur seu inducitur ad contrahendum.’

%53 Baldus, Super decretalibysad X 2,11,1, num. 12, f. 144v: ‘Ego puto quod ajuitate canonica omnes
contractus mundi sint bonae fidei, non dico quanadntitulum actionis, sed quo ad mentem et suliatant
intentionis, et, ideo, si dolus dat eis causamsatian contracturis, quod contractus sit nullus ipse...’ [for
continuation, see next footnote].

%4 Baldus,Super decretalibysad X 2,11,1, num. 12, f. 144v: ‘...quia Deus qujuiat et regit omnia respicit cor
hominis et in iure canonico non memini hoc notaesextu aliquot differentiam subtantialem intemt@actum
bonae fidei et stricti iuris.’
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Baldus’ references to the canon law suggest thit ot unlikely, indeed, that the
process of re-thinking the civilian tradition couldt seriously begin until after the spirit of
canon law had been brought to bear upon the Ropxs. {This process was fulfilled in the
works of the moral theologians, who took two caneesy seriously. First, canoQuum
universorum(X 3,19,8), which stated that the law must protixt deceived and not the
deceivers deceptis et non decipientibus iura subvenjiait bonae fideicontracts were
considered voidipso iure deceivers could not be obliged to observe themtractual
obligations at the wish of the deceived party by of contract any more, since the contract
was considered to be non-existent. At a certaintptihe makeshift measures to prevent this
from happening would no longer satisfy. The seccauabn that was going to play a decisive
role, was canoQuum contingafX 2,24,28). It expressly recommended that thedaduress
and the law of mistake be treated on equal ternrmeeCsanchez’s regime of voidability in
coerced contracts had been established, thenrdd#gidnal view that mistake resulted in
absolute nullity became subject to questioning.

4.3.1.2 Avristotelian-Thomistic tradition

The third book of Aristotle’sNichomachean Ethicss famous not only for the
influence it has had on the complex and ever-lgstiebates on fear and duress. It has also
been the starting point of centuries of extremealgtweflection upon the effect of ignorance
and mistake on voluntary assent to a contract. dtechbefore, Aristotle singled out two
obstacles to voluntary action: compulsion and ignog>°. Nonetheless, compulsion and
ignorance do not result in involuntariness indisgniately. Only when the moving principle
lies entirely outside the human person — the imtated party contributing nothing — does
compulsion result in pure involuntariness. Simyafbr ignorance to result in involuntariness,
it is bound to a condition, namely that the mistaketion is followed by a feeling of pain and
repentance. Otherwise the ignorant party was sinagplgot voluntary agent, but not an
involuntary agent.

Thomas Aquinas would bring this elementary analysit ignorance and
involuntariness into a more systematic accountuohdn agency. He repeated Aristotle’s idea
that a movement can only be voluntary when it cofraga within the agent. Yet even though
movement by an intrinsic principle is a necessaonddion for voluntariness, it is
nevertheless not sufficient. Imbued with Aristadleteleological view of movement as
expressed in hiBhysics Thomas makes explicit that the inclination fronthm must also be
directed towards an effd. In order for that condition to be met, howevearpwledge of this

5 Aristotle, Ethica NicomachedEd. Bywater), 3, 1, 1109b35-36, p. 48okei o1 dxovow eivon o Pig 7
SV dyvolav ywvouevo.

96 Aquinas, Summa TheologiaéEd. Leonina, tom. 6), lallae, quaest. 6, art.Utrym in humanis actibus
inveniatur voluntariufy concl., p. 56: ‘llla perfecte moventur a principntrinseco, in quibus est aliquod
intrinsecum principium non solum ut moveantur, sédnoveantur in finem. Ad hoc autem quod fiat aliqu
propter finem, requiritur cognitio finis aliqualis.
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end is required. As a consequence, ignorance -g liban opposite of knowledge — vitiates
voluntary movement.

So ignorance causes involuntariness, since youwnedtinsight into the end of an
action is impaired. Put differently, you are migtak Thomas then elaborated on Aristotle’s
disjunction of a not voluntary agent and an invtduy agent. To this effect, he distinguished
a threefold relationship between ignorance and abe of will. Ignorance can precede,
accompany or follow an act of will. Accordingly, ethignorance is called antecedent
(antecedens concomitant ¢oncomitans or consequent consequens>’. Concomitant
ignorance explains why somebody can be ignorantséifichot be a voluntary agent rather
than an involuntary agent. If you wish to kill yoenemy, for instance, but you do so in
ignorance while thinking to kill a stag, your igaoce is concomitant. This kind of mistake
might be thought of as coming close to the juridmancept ofdolus incidensalthough no
explicit connection is advanced by Thomas.

While concomitant ignorance leads to non-volun&s#) consequent ignorance does
lead to involuntariness, but only in a very reséic sense, since this ignorance is actually
consequent to an act of the will, for instanceyafi do not want to know something, so that
you have an excuse for commiting a sin. This isfitlsé type of consequent ignorance and it
is called affectedaffectatd®® It leaves the act voluntary, because you are@ggeo know
something. By the same token, not acting or ndingilsomething when it is prescribed to act
or to will is a voluntary aét®. The second type of consequential ignorance stieoms
negligence. Therefore it is also considered to bkintary. In both cases of consequent
ignorance, Thomas still thinks is a certain elen@nhvoluntariness, because the movement
to the (non-)act would not have taken place inetent of knowledge.

Ignorance is preceding the act of will when itngoluntary but still the cause of an act
the mistaken agent would not have performed otlserwh typical example is the accident
whereby a hunter kills someone walking down thedrdaut the concept of antecedent
ignorance might also be considered as coming dimgbe concept oflolus causam dans
although Thomas does not mention this.

To summarize, three different degrees of involun&ss correspond to the three
different types of ignorance. This will be decisiwé course, in determining the degree to
which an ignorant party is responsible for an mgement of the law on account of his
ignorance. This question falls outside the scopeoof argumerif®. It is worthwhile

%7 Aquinas, Summa TheologiaéEd. Leonina, tom. 6), lallae, quaest. 6, art.U8r§m ignorantia causet
involuntarium), concl., p. 62-63. In the early modern scholastienmentaries on this passaggnorantia
concomitangs often indicated agnorantia comitans

%8 For the canonical roots of this concept, see Ktttanonistische Schuldlehrp. 141-144.

%9 Aquinas,Summa TheologiagEd. Leonina, tom. 6), lallae, quaest. 6, artUsm voluntarium possit esse
absque omni acju concl., p. 58: ‘Quia igitur voluntas, volendo agendo, potest impedire hoc quod est non
velle et non agere, et aliquando debet; hoc qubdasvelle et non agere, imputatur ei, quasi &l ipxistens.

Et sic voluntarium potest esse absque actu.’

%0 |t is nonetheless worthwhile to examine Thomas iAgsi highly influential doctrine on this subjeat i
Summa Theologiadallae, quaest. 7@ causis peccati in speciglin : Opera omnia iussu impensaque Leonis
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mentioning, however, that the early modern schalasirote vast commentaries on the
Aristotelian-Thomistic teachings about duress, rgnoe and mistake. Certainly the issue of
ignorantia consequerseems to have been an issue of particular congedoubtedly in light

of the questions of responsibility that are attacteit. For example, Lessius distinguishes
between ignorantia affectata which is directly voluntary,crassa which is indirectly
voluntary through negligence, aincibilis, which is indirectly voluntary through major
negligence, while stressing that it is not logigainpossible for the voluntary and the
involuntary to go togeth&". Some of this might have influenced his idea, gismluced by
Covarruvias, that mistake does not lead to invalunéss unreservedly.

4.3.2 Nullity ipso factoand thebonae fidei / stricti iuriglistinction
4.3.2.1 Is mistake a vice of the will?

The influence of the Tubingen professor Conradusir8enhart on the Spanish jurists and
moral theologians, certainly in shaping their lddeeconomic ideas, has been massive. His
intensive preccupation with contracts was driverthgydesire to guide as many businessmen
to God by avoiding the temptations inherent in caroial life. To this effect, he showed
them how to observe the virtue of justice in exg®for the most diverse circumstances. The
casuistry contained in hiSpus septipertitum de contractibissincredibly vast, but very well
structured. It is broken up into a series of setveatises dealing with property law, money-
lending, sale-purchase, rents, lease, partnerahgpbills of exchange.

There is not really a general law of contract pggog Summenhart’s treatise. Yet in
his lengthy introduction to fraud in buying andlisgj he develops important ideas on deceit
and mistake that would be summarized by Juan deiridexh his Treatise on penance,
restitution and contractsThrough Medina, Summenhart’s writings would I in the early
modern scholastic tradition, first in commentaoesbuying-selling, later in separate chapters
on the vices of the will. The fact that Summeniaad Medina were widely consulted for their
discussions on mistake, particularly for buying aetling, did not mean, however, that their
conclusions were accepted as commonly as they rearck by the early modern scholastics.
Their strong emphasis on the need for absolutedg find voluntary consent to contracts
would expose them to increasing criticism.

Because they were discussing mistake in the cbofdraud, justice and restitution in
buying and selling, they dealt with the doctrindesfion beyond — and below — moielggsio
enormig at the same time. Lesion was considered to bhedadt objective frauddefraudatio
sine dolo incidens in re ip3aFor objective fraud to lie it sufficed that dqar other than the
just price pretium justuhhad been charged in a contract, regardless afh&hthe vendor or

XIII edita, tom. 7 :Prima secundae Summae Theologiae a quaestione ackk¥liaestionem CX|\Romae 1892
[hereafter : Ed. Leonina, tom. 7], p. 52-60.

%1 | essius)n Il D. Thomae de beatitudine et actibus humagisest. 6, art. 8, dub. 1, p. 49-51.

On the canonical origins of the distinction betwe@rcible and invicible ignorance, see Kuttn€gnonistische
Schuldlehrep. 138-141.
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buyer were aware of tif4t. The theologians borrowed the concept of objedtieeeit (lolus

re ipsd from theius communelt fitted well into the theologians’ concern witommutative
justice, which required that there be an objectggilibrium between what is given and
received in exchand®. Consequently, the idea of objective decditls re ipsi became
quite common in scholastic contract law, in spit¢he Portuguese jurist Arias Pifiel’s (1515-
1563) late deconstruction of it. As a result, tisaadastics were able to conceive of deceit
without there being any trace of evil intentiontbe part of the ‘deceiver’.

With Summenhart and Medina the idea gained grdahatiobjective deceit could not
automatically result in nullif* Generally speaking, such a deception in the prieeely
constituted deceit incidental to the contractolgs incidens contractuirather than
fundamental decéft®. This idea can also be found in the manuals ofessors of Angelus
and Sylvestéf®. They had been careful to explain that it was aighe buyer to decide
whether he wanted the contract to be rescinded qay the remainder of the price, even
though the vendor suffered the injury. This is bally the original rule according to the
medieval interpretation of C. 4,44°2 Summenhart and Medina took this a step further by
making an explicit distinction between the remedgtip), on the one hand, and the choice
(optio) either to rescind the contract or to demand tisolute value of the difference between
the actual price and the just price, on the othbey explained in general terms that only the
remedy against the objective deceiver belongetidaleceived partyatio defraudath The
actual option to choose between rescission or aebalg pertained to the objective deceiver
(optio defraudan)?®®. In this manner, both contracting parties wereain equal position

%2 gee the excellent description of ‘objective déckit Juan de MedinaDe poenitentia, restitutione, et
contractibus tom. 2, Cod.De rebus restituendisquaest. 33, paiSed est dubiump. 207: ‘Potest praeterea
defraudatio fieri sine dolo et dicitur defraudaiteidens in re ipsa, ut si nullus dolus aut mengiacex parte
venditoris apponatur, attamen plus iusto recipieaiptore. Et potest hoc esse dupliciter; quia setlefraudatio
ultra dimidium iusti pretii vel citra.’

%3 The doctrine ofaesio enormisand the scholastics’ idea of contractual fairriasgenerall, will be touched
upon more extensively in the chapter on equilibrinraxchange; cf. infra.

%4 Medina, De poenitentia, restitutione, et contractipuem. 2, CodDe rebus restituendigjuaest. 33, par.
Secunda propositiop. 210: ‘Si dolus est incidens in contractu, ssitedefraudatio infra dimidium iusti pretii
sive ultra, contractus in utroque foro est validtesquod non est eo ipso nullus (...)".

%5 |f the deception about the price had been fundamhémthe formation of the contract, then it costill give
rise to absolute nullity, according to Medina;ciffra.

%6 sylvester Mazzolini da Prieriumma Sylvestringart. 1, s.vculpa, quaest. 7, f. 157r: ‘Si vero dolus non
dedit causam contractui sed incidit in contracttengt quidem contractus, sed in contractibus bateiedgitur
ex eo contractu ut suppleatur pretium, ff. de aohpt. et vend., |. lulianus, par. Si venditor. Batnen in
emptoris arbitrio, vel supplere pretium vel redi®i rem si deceptio sit ultra dimidium iusti prétii), immo in
foro conscientiae etiam si deceptio sit minus dimith contractibus vero stricti iuris agetur ddalg..).’ This is
almost a word for word copy of Angelo Carletti deivasso Summa angelica de casibus conscientisenetiis
1487, s.vdolus par. 9, f. 78v.

%7 GlossaElegeritad C. 4,44,2 irCorporis lustinianaei Codefed. Gothofredi), tom. 5, col. 920: ‘Est ergo in
potestate emptoris, et idem dico econtra emptatepte esse in potestate venditoris (...)."

%8 Medina, De poenitentia, restitutione, et contractipuem. 2, CodDe rebus restituendigjuaest. 33, par.
Tertia propositig p. 210: ‘Si defraudatio eveniat in re, sine dodmtrahentium, et sit defraudatio ultra dimidium
iusti pretii, in utroque foro datur actio defrauglaontra defraudantem, ut patet: unum de duobilgescvel
guod rescindatur contractus vel quod ad aequatitaéelucatur, et datur optio defraudanti, ut eliahis, quod
velit.’
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(conditio aequali} in regard to the unintended and mutually embargssituation of
objective deceit.

After Summenhart and Medina, lesion would be insiregly considered as irrelevant
to the validity of a contract, even if it were bagomoiety. In fact, they recognized thagsio
was not a form of deceit in the proper sense ofwbed. It did not really void contractual
consent. To be sure, the restoration of equilibrinnexchange gequalitas contrahentium
mattered. Yet commutative justice needed to beomedtwithout further damage to the
contract. If the deceit was only incidental, as wasst often the case with lesion below
moiety, the validity of the contract did not neexlie doubted. The main question, then,
concernded the effect of fundamental deadis causam dahen the validity of contractus
bonae fidet®®. Summenhart and Medina made the answer to thetiomedependent on
whether the case was judged before the court afatence or before the external court.

They deemed the contract absolutely null in comse®’. Importantly, they did so,
on account of a very strict interpretation of tleumal definition of contract as consisting of
mutual consent and mutual obligation. The validifya contract requires consent, which is
absolutely voluntard/*. Indeed, Duns Scotus famously argued that thegafitins imposed
upon a person by himself do not exceed the linfitsi® intention {n obligationibus privatis
nullus obligatur non intendens se obligifé Referring to Aristotle, Summenhart claimed
that voluntary consent is radically vitiated by diamental mistaketdlis error causat
involuntarium®’® The will of the mistaken party to bring aboutabiigation is non-existent.
This implies that the contract is null by definitiosince a contract depends on mutual
obligation.

In the external court, bonae fideicontract affected bgolus causam dansas also
deemed to be absolutely void. Summenhart and Meddi@maed that the deceived party could

%9 Medina does not treat contrastsicti iuris altogether in quaest. 33.

79 Medina, De poenitentia, restitutione, et contractipuem. 2, CodDe rebus restituendigjuaest. 33, par.
Quibus praemissjg. 208: ‘Loquendo de contractibus bonae fidegrglo sit contractus cum dolo dante causam
contractui, sive apponatur per venditorem sive mediatorem, ipsis contrahentibus nescientibus, sive
defraudatio ultra sive citra dimidium iusti presive in pauco sive in multo, contractus est nultusonscientia,

et unusquisque ex contrahentibus deberet essentasiteem suam habendo, rescisso contractu.” Thiisai
claim is later mitigated on account of equigg@uitag by Medina as regards objective deceit and déugitced

by a third party.

"1 Medina, De poenitentia, restitutione, et contractipuem. 2, CodDe rebus restituendigjuaest. 33, par.
Quibus praemissjg. 208: (...) ad validitatem contractus in quo mwse obligant contrahentes, necessarius est
consensus ipsorum in ipso contractu consentientied.in casu, is, qui deceptus est ob dolum, dansersam
contractui, non consensit in illo, cum deceptusxeerrore contraxerit, alias nullatenus contracutgitur nulla
inde in eo fuit orta obligatio, maxime cum obligatés privatae non excedant metas voluntatis ippilise
obligat (...). Ac proinde seclusa iuris dispositiomentractus emptionis dolosae, nullam parit in c@rgia
obligationem, nec in decepto, nec in decipienten ae ratione contractus sit reciproca obligatiot &sm
contractus ultrocitroque obligatio (...).’

Compare SummenhaiDe contractibusSummarium, g. 57, dist. 3, dict. 1, [s.p.]: ‘Nemaurrit obligationem
privatam nisi intendat et velit se obligare, etdtsentiat in obligationem, ut vult Scotus in Distinc. xxxix
tractando de iuramento doloso.’

"2 Duns ScotusQuaestiones in tertium librum Sententiarwiist. 39, quaest. 1, num. 10, in: loannis DunstiSc
opera omnia, Hildesheim 1968 [= anastatic repffithe Lyon 1639 edition], tom. 7, part. 2, p. 1003.

73 SummenhartDe contractibusSummarium, g. 57, dist. 3, dict. 1, [s.p.]: “Eadirror causat involuntarium, iii.
Eth., sine autem volitione et consensu non cortraprivata obligatio.’
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nonetheless take the other party to court and dértzat he be condemned to perform his
obligations. The performance of the contract wothldn be required at the option of the
deceived party after the court decisipogt sententiajn In other words, the legal ground that
entitled one to enforce the contractual obligatioves not the contract itself (since the
contract had been invalidated automatically), batjudge’s sententé.

Once this judgment has been pronounced in thereiteourt, the contract must also
be observed in the court of conscieficeSummenhart and Medina motivated this rather
pragmatic solution by pointing out that it wouldveabeen absurdr(ationabile) to leave the
deceiver in a better position than the deceivedypémnelior esset conditio dolgs(®
Moreover, as cano@uum universorur(X 3,19,8f"" indicated, the law must protect the
deceived and not the deceivedegeptis et non decipientibus iura subverjiant

It was in order to solve this absurdity in a moaglical way that Leonard Lessius
would argue later on that, from a conceptual pointiew, it was indispensable to adopt a
general principle of avoidability of contracts affed by fundamental error. In this manner,
the contract would not be automatically null, botdable at the wish of the deceived party.
Until the advent of this logical operation, however the footsteps of Summenhart and
Medina, the early modern scholastics would contitmenake variations on the common
opinion thatbonae fideicontracts argso iurevoid on account of fundamental mistake.

Before we go on to investigate these variations, fonther remark is needed, though.
It became common for authors in the tradition sgbsat to Summenhart to identify Pierre de
Belleperche with a line of thought which was atiaaace with the common opinion. He
argued thabonae fideicontracts are merely voidable, just sdscti iuris contracts. In the
words of Summenhart hims&it:

We now know how to refute the arguments of PieeeBelleperche. He said thatdblus
causam dans contractui bonae fideally made that contract void, more preciselyabse
that dolus impeded voluntary consent, then that satokus should equally make a contract

7% Medina, De poenitentia, restitutione, et contractipuem. 2, CodDe rebus restituendigjuaest. 33, par.
Secunda parsp. 208: ‘Respondetur, quamvis non maneat dologtige contractus obligatus, cum nullus sit,
manet tamen obligatus pro voto decepti, virtutdsiltommunis ipsum obligantis, stare contractuiyelit
deceptus, idque in favorem seducti et in odium.doli

7> SummenhartDe contractibusSummarium, q. 57, dist. 3, dict. 1, [s.p.]: ‘EBtistante praedicto casu teneretur
stare contractui in favorem decepti, etiam in cang@, quando res iam esset devoluta ad forumeotiosum,

et sententia contra eum lata esset de stando arefavdecepti, quia in conscientia sua tenetur paigticis
decreto.’

97 Medina, De poenitentia, restitutione, et contractipuem. 2, CodDe rebus restituendigjuaest. 33, par.
Secunda parsp. 208: ‘Quod in foro exteriori, secundum iurisgbsitionem

" This rule was frequently used in the Romano-cdauartradition; see, for example, HostienSsmma aurea
lib. 3, tit. De fideiussoribusf. 261v, num. 3.

°”8 SummenhartPe contractibus Summarium, g. 57, dist. 3, dict. 1 post decimuantum: ‘Et per hoc patet
solutio ad argumentum Petri de bella partica disei dolus dans causam contractui boneae fideiré quod

contractus ille ob id esset nullus ipso facto: @odjille dolus impediret consensum: tunc etiam slalans

causam contractui stricti iuris faceret illum catum esse nullum. Quia etiam ibi dolus impedimetsensum.

Consequens est flasum. Igitur, etc.’
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stricti iuris void, because also in that cadelus would impede voluntary consent. This
inference would be false, however. Ergo, etc.

Summenhart goes on to say that this would have deemvincing argument, indeed,
if only the reason why contradi®nae fideiare null were the same in both the external court
and the internal coltt’. This is not the case, however, in Summenharés/vFor the reason
why contractus bonae fideare automatically void in the court of conscierséhat they fall
short of voluntary consent. However, in the exteroaurt contractus bonae fideare
considered void for another reason, namely becatiiee authority of the civil law stating
that this must be the rule in the external courthle case ofontractus stricti iuristhe same
authority of the civil law would not have it thatw

Serious doubts could be raised about the authgnbfiSummenhart’s reference to
Belleperche. For one thing, Summenhart does n@& gy details about the place where he
found this alleged argumentation of Pierre de Beliehe. Subsequent authors, such as
Covarruvias, pretended that this argumentationccbel found in Belleperche’s commentary
on par.Actionum autenfinst. 4,6,28). Moreover, Covarruvias argued tldtahnes Faber and
Jean Feu had adopted the same, non-conformistqosithere are serious doubts, however,
whether Covarruvias’ references to these auth@snare than false decoration. According to
the legal historian Robert Feenstra, Covarruviasoat certainly did not read Pierre de
Belleperche and Johannes Faber himself, even thaéegm Feu might rightly be said to have
advocated the said non-conformist opirifn For another thing, in his commentary on
Inst. 4,6,28, Pierre de Belleperche does not exdetvelop the argument which Summenhart
ascribes to hiff*.

In fact, the argument which Summenhart and, sulesetyy Covarruvias attribute to
Belleperche can be found as a fictitious countgtharent in Bartolus’ commentary on |d
eleganter (D. 4,3,7) — as we have learned above. Bartolusnterally confirmed the
traditional, Roman distinction betwebonae fideiandstricti iuris contracts. Yet it might be
useful to recall some of the basics of the schiclasgumentation technique. To escape the
accusation of revolutionary novelty, the scholaghieologians and jurists often put forward
new ideas by putting them in the mouth of a vaguwe:g of scholarsajiqui) or in a source
that was difficult to verify. They then discussdistcounter-opinion at great length, only to
refute it rather unconvincingly at the end of theigumentation, or to qualify it as merely
probable or not improbable. Finally, a conclusicasweached which was in accordance with

9% SummenhartPe contractibus Summarium, q. 57, dist. 3, dict. 1 post decimuartum (continuation of
citation in preceding footnote): ‘Sed dicendum qlethe probaret si nullitas conveniens contractmiakedidei
in foro contentioso: conveniret sibi precise ea lausa ex qua sibi convenit in foro consciensadicet ex
natura rei. Sed propter hoc inest sibi etiam epdatigione iuris positivi volentis praedictum cormtitam bonae
fidei esse nullum. Et hoc non voluit de contradtics iuris ut supponitur: ideo in illo foro norstille contractus
nullus / sed bene alius.’

980 FeenstraDe oorsprong van Hugo de Groot's leer over de daglp. 94 (n. 31).
%1t supra.
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safe, traditional doctrine. This logical techniciseexpressly revealed to us by Lesgits
Incidentally, it has already been pointed out that scholastic way of arguing was employed
with great regularity by Summenh#rt

Bartolus may still have been very antipathetichig fictitious argument, Summenhart
and Covarruvias seem to have considered it as sifp@gateway to leaving behind the old
distinction betweerbonae fideiand stricti iuris contracts. Incidentally, it turns out that
Summenhart eventually approves of the reasonirtggiscribed to Belleperctf&

The civil law has prescribed it that way, even tfioin the court of conscience both a contract
stricti iuris and bonae fideiare void on account of the lack of consent, adeBeflche’s
argument convincingly shows.

It would only take one more step, then, namelyrijection of the assumption that
voluntary consent entirely vitiates conséntto be able to argue that bagtricti iuris and
bonae fideicontracts needed to be governed by the same lavihat this law should not
declare contracts affected by mistake validinitio but voidable.

4.3.2.2 A humanist scholastic canon lawyer on good faghtrict law

Covarruvias fused the manifold juridical and phapkical traditions of Europe into an
extremely rich and potent powder keg of legal thduglis account of the meaning and the
history of the concept of good faith which precetissanalysis of mistake is an example of
humanist erudition at its best. It provides the iedmate context against which the question of
the validity of contracts affected by mistake isltlevith. Covarruvias does not fundamentally
change the traditional analysis of this problemt the form of his discussion will
undoubtedly have inspired future thinkers such elsefb, and many of the casual remarks he
makes will no doubt have helped Lessius to steedébate in a new direction.

The first half of Covarruvias’ discussion is ealyr dedicated to an elucidation of the
concept of good faithbona fides. It is structured around the apparent tensioméen the
universal requirement of good faith in human affaion the one hand, and the seemingly
paradoxical fact that a category of contrattgcti iuris exists alongside contradienae fidei

92| essiusDe iustitia et iure lib. 2, cap. 22, dub. 10, num. 56, p. 303: ‘Néstat quod Gabriel in respons. Ad
3. argumentum contra 4. conclus. Addéerum hoc dico recitative et probabiliter, sciensogdam doctores
notabiles haec scripsisse, offero tamen examinitggem. Sic enim loqui solemus ad declinandam invidiam,
quando aliquid novi et receptae opinioni adversumastra sententia proferimus.’

%3 0.1. Langholm, The legacy of scholasticism in economic thoughttededents of choice and power
Cambridge 1998, p. 112.

%4 SummenhartPe contractibus Summarium, q. 57, dist. 3, dict. 1 post decimuargum (continuation of
citation in preceding footnote): ‘Licet in foro cggientiae uterque sit nullus propter defectum cosise ut
convincit argumentum praedicti Petri.’

%5 Which was actually taken by CovarruviasRialectio in regulam possessor malae fidei, de isguiis, lib. 6
part. 2, par. 6, num. 6, in: Opera Omnia, Augudtaarinorum 1594, tom. 2, p. 394. ‘Sed quamvis dales
causam contractui bonae fidei vel stricti iurispnrx hoc sequitur consensum substantialem congraetigcisse,
etenim vere contrahens consensit.” Cf. infra.
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on the othef® Covarruvias dissolves the tension by discernimg meanings behind the
single expression ‘good faith’. He also uncoverse tRoman legal history behind the
distinction betweercontractus bonae fideand contractus stricti iuris It would seem that
Covarruvias was heavily indebted to Tiraqueau’srgspive treatment of strict law and how it
was at odds with the principles of good faith agdig’®’.

In its first meaning, good faitlib¢na fide¥ is synonymous with a sincere wily\ncera
voluntag. Its antonyms are falsehoodigtnentun), bad faith and deceitmala fides et
dolug®® According to Covarruvias, good faith understoadthis way is the universal
principle underlying all human commerce at leastsiAntiquity®®. The conception of good
faith as sincerity remained a constant in the diaw traditiori*®. Good faith fides consists
in doing what you say. Hence, it is the cornerstohjistic€®”. Business and exchange must
be pervaded by good faitiin(omnibus negotiis ratio bonae fidei habehd@he ultimate
yardstick of good faith is private consciencer{scientiad’®>. The identification between good
faith and good conscience was a commonplace inahen law traditioff>. The good faith of
an action is evaluated by the private judgmentefituman personudicium privatuny, who
probes the morality of his own actions. This is theaning of ‘good faith’ as it applies to
‘possession in good faith’ or ‘concluding a contrimcgood faith®*

986 CovarruviasRelectio in regulam possessgart. 2, par. 6, num. 1, p. 391: ‘In omnibus riégaatio bonae
fidei habenda est, cum ei adversetur mala fideslofis, qui in republica minime est tolerandus, i@o
quocunque negotio summis viribus exterminandusc ldane quaeritur, quamobrem iure civili actionesegiam
et contractus eo distinguantur, quod quidam singbdidei, reliqui vero stricti iuris.’

%7 TiraqueauDe utroque retractu, municipali et conventionatinementarii dupin : Opera omnia, Francoforti
ad Moenum 1597, tom. 3, lib. 1, par. 35, glossattidti iuris), p. 330-335.

%8 CovarruviasRelectio in regulam possesseart. 2, par. 6, num. 1, p. 391-392.

%9 Covarruvias cites a plethora of texts from thepDerJustinianeum, besides a couple of referencesrses

by actors in the ancient comic plays by Plautufe-184 BC)Aulularia, 4, 6, 1-3, inPlaute, Amphitryon —
Asinaria — Aulularia Texte établi et traduit par Alfred Ernout, [Call®n des Universités de France], Paris
1967, p. 187: ‘[Euclio senex:] Fidei censebam maxumanftenfidem esse: ea sublevit os mihi paenissume. Ni
subvenisset corvus, periissem miser.’; and Tererftu195-159 BC)Heautontimoroumenosl, 5, 759-761, in:
Térence, Heautontimoroumenos — Phormidrexte établi et traduit par J. Marouzeau, [Cditet des
Universités de France], Paris 1964 (hereafter: KMdrouzeau), p. 70-71: ‘[Chremes:] Videre egisse iam
nescioquid cum sene. [Syrus:] De illo quod dudumDicum ac factum reddidi. [Chremes:] Bonan fide®eT
far-fetched nature of these references demonst@atearruvias’ desire to show off his humanist etiodi at any
expense.

90 pothier,Traité des obligations, selon les regles, tantahude la conscience, que du for extérigpart. 1, sec.
1, art. 3, par. 3 (du dol), p. 29: ‘Dans le foréineur on doit regarder comme contraire a cetteédai, tout ce
qui s’écarte tant soit peu de la sincérité la plxecte et la plus scrupuleuse (...).

%1 Cicero, De officiis (Ed. Testard, vol. 1), 1, 7, 23, p. 115 : ‘Fundatuen autem est iustitiae fides, id est
dictorum conventorumqgue constantia et veritas.’

%92 CovarruviasRelectio in regulam possessgart. 2, par. 6, num. 1, p. 391: ‘In summa deaiganam fidem
ipse interpretor iudicium illud privatum, quo quisgde rebus propriis diiudicat secum, particulagi@dem de
omnibus propriis actibus moralibus. Nam et fidedidium quoddam est quo credimus aliquid, itemlatdijlquo
proprios nostros actus morales iudicamus. Quamobrdmac parte fides pro conscientiae adsumitur.’

993 3. Gordley,Good faith in contract law in the medieval ius comm@ in: R. Zimmermann — S. Whittaker
(eds.), Good faith in European contract law, [Ttoen@on Core of European Private Law, Cambridge 8tuih
International and Comparative Law, 14], Cambridgé®, p. 94.

994 CovarruviasRelectio in regulam possessgart. 2, par. 6, num. 1, p. 391: ‘Quo fit, utdisatur bona fide
possidere, bona fide contrahere, qui credit sadtkifacere, et ut dicitur, nullum habens in cdigimentum nec
dolum.’
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Even if good faith in the sense of sincerity iguieed universally, another meaning of
good faith exists which is applied more restricgedh this sense, good faith is allegedly
synonymous with equity. Amongst others, it sayseathing about the way in which contracts
should be interpretétf. Equity in this sense is genuine justice freednftbe rigourously cold
shackles of strict lawifs strictum)®® In Covarruvias’ view, equity comes down to the
mitigation (nitigatio) and the moderationtgmperamentujmof strict law. This is a view
expressed also by the Lutheran jurist Johann Olalpn¢ta. 1487-1567), who is expressly
referred to by Covarruvid¥. Strict law is subtleigs subtil®®®. It is harsh and bitter
(praedurum et asperumlit continually runs the risk of overreachingu(nmum ius, summa
iniuria)®®®. It does not yield an inch to the interpreter.

Covarruvias cites a plethora of texts to suppastihierpretation of equity, although
they might actually not always fit as well with lga/n interpretation as he thought. Reference

is made to the Aristotelian concept of equityt(eiceix)'°®. Aristotle’s treatment of equity
had drawn a lot of attention at the beginning ofill@ume Budé’s commentaries on the

99 This discussion is part of the larger discussiooua the rigorous or equitable interpretation oidgit might
be recalled that contracts were conceived of asmly imposed laws in the first place); cf. E. tese,La
norma giuridica, Spunti storici nel diritto comunkassicq [lus nostrum, 6], Milano 1964, vol. 2, p. 295-362

99 CovarruviasRelectio in regulam possessegart. 2, par. 6, num. 2, p. 392: ‘Verum apudsiwivilis responsa
interdum verbum hoc “bona fides” non tam syncerdlami voluntatem et animum dolo contrarium quam
aequitatem quandam et iustitiam ipsam a rigore goosummo segregatam et puram significat.’

%97 Johann Oldendorg;ormula investigandae actionis per quam unusquisgaesuum in iudicio persequatur,
cum deliberatione aequi et boritoloniae 1538, [s.p.]: ‘Aequitas autem, quamsabequum et bonum, alias
aequum et iustum, alias aequumbonum sine copuimukc alias denique epiikian vocant, est mitigd¢igis
scriptae in aliqua circumstantia, utpote rerumspearum ac temporum. lus est (inquit Donatus), quodia
recta et inflexibilia exigit. Aequitas est quaeiese multum remittit.’

A good introduction to Oldendorp as well as Bud#ssiception of equity is included in G. Kisdirasmus und
die Jurisprudenz seiner Zeit Studien zum humanistischen Rechtsdenken, [Baskudien zur
Rechtswissenschaft, 56], Basel 1960, p. 177-258tr@xy to what its title might suggest, this contipgl book
is basically a study of the concept of equity ie HAristotelian tradition and in Renaissance jutisignce.

9% CovarruviasRelectio in regulam possessgart. 2, par. 6, num. 3, p. 392: ‘Hinc deniquguags rigori et
stricto iuri opposita est mitigatio et interpretategis scriptae ex aliqua circunstantia personamamum aut
temporum. (...) Ex quibus deducitur ius strictum idi djuod praedurum sit et asperum, a quo non liceat
latum unguem discedere, cuique nihil addi, necathétpossit, nisi quod scriptura loquitur. (...) Hoeqiws
aequitati opponitur, idemque appellatur ius subtile

99 Covarruvias recounts how this saying has come diowiris time from classical Antiquity, citing Tettars,
Cicero, Columella and Valerius Maximus. A similazcaunt of the history of the expression ‘summum ius
summa iniuria’ can be found in Budé and ErasmusKisich, Erasmus und die Jurisprudenz seiner Zgit190.

Terentius,HeautontimoroumenofEd. Marouzeau), 4, 5, 796, p. 73 : [Syrus ;] BisSnmum saepe summa est
malitia’. Cicero,De officiis(Ed. Testard, vol. 1), 1, 10, 33, p. 120 : ‘Summumsumma iniuria’ . Columella (d.
ca. 70 AD),De re rustica 1, 7, 2, in:Columella, On Agriculturewith a recension of the text and an English
translation by Harrison Boyd Ash, Cambridge Mass.ondon 1966 [=1941], p. 78-80: ‘Sed nec dominus in
unaquagque re, cui colonum obligaverit, tenax asse $ui debet, sicut in diebus pecuniarium veatiget ceteris
parvis accessionibus exigendis, quarum cura maionetestiam quam impensam rusticis adfert ; nec sshe
vindicandum nobis quicquid licet, nam summum iuSgam summam putabant crucem.” Covarruvias’ refegen
to Valerius Maximus (1st century ADpicta et facta memorabilia8, 2 Qe privatis iudiciis insignibus
concerns a section on famous trials, but this dexts not contain an explicit reference to the masimmum
ius summa iniuria’ ; cf.Valerius Maximus, Memorable doings and sayjnegdited and translated by D.R.
Schackleton Bailey, [Loeb Classical Library, 493§mbridge Mass. — London 2000, vol. 2, p. 204-210.

1000 Aristotle, Ethica Nicomache4Ed. Bywater), 5, 10, 1137a31-1138a3, p. 110-111.
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Digest, to which Covarruvias expressly reté¥s Covarruvias also recalls the famous verse
from the Rhetorica ad Herenniupthe oldest surviving Latin textbook on rhetor{ce. 90
BC), that justice is equity giving everyone his dweording to his ‘dignity®®® Furthermore;

he refers to the first century rhetorician Quiatilus’ admonishment that in dubious cases,
where both sides seem to be right, the judge matsiryito find out which right is the oldest,
but which decision is the most equitable in thigipalar situation®? All of these texts seem
to suggest, indeed, that law should be handled avitértain flexibility.

According to Covarruvias, the distinction betweeantractus bonae fideiand
contractus stricti iurishas been grafted upon the distinction betweent&gei and rigourous
interpretation of contract®* Certainly, both contracts must be observed irdgaéth in the
first sense of the word — as gldd@snae fidei sunto paragrapt\ctionum(inst. 4, 6, 28) made
explicit® Yet the obligations ensuing fromtricti iuris contracts cannot be subject to
interpretation by the judd®® Apart from the explicitly mentioned obligationsttveen the
contracting parties, judicial discretion can impageadditional obligations on the parties to a
contract of strict law by virtue of morality anduety (ex aequo et bono

Covarruvias does not content himself with thislgieal clarification. True to the
spirit of humanism, he goes on to investigate tiseohcal roots of this distinction in the law
of Rome. The historical origins of thmnae fidei/ stricti iuris distinction reach back to the
formula procedure. Covarruvias explains how the Roman tgrafirst granted a short
audience to the litigating parties but then delegdhe actual task of judging to civilians. As
he left the litigating parties, the praetor sendoamular formuld with them, however,
including instructions for the judge as to how leeded to assess the lawsuit. If the praetor
added the expressioeX bona fideto the formula, it was allowed for the judge t@dly
assess the case according to his equitable dscyetithout being bound by the formula of
the praetor and the stipulations in the contraztstoictly**®”.

1001 Gyillaume BudéAnnotationes ad viginti quattuor libros PandectaruParisiis 1508, f. 1r-v.

1092 Rhetorica ad Herennium3,3, in: Rhétorique & HerenniusTexte établi et traduit par Guy Achard,
[Collection des Universités de France], Paris 1938989: ‘lustitia est aequitas ius uni cuique réuens pro
dignitate cuiusque.’

1003 Quintilianus,De institutione oratoria?7, 7, 8, in:Quintilien, Institution oratoire Tome 4 Livres 6-7 Texte
établi et traduit par Jean Cousin, [Collection desversités de France], Paris 1977, p. 173: ‘Plurimtamen est
in hoc, utrum fieri sit melius atque aequius; de qihil praecipi, nisi proposita materia, potest.’

1004 covarruviasRelectio in regulam possessgart. 2, par. 6, num. 4, p. 392: ‘Igitur ex hizparet ratio, quare
contractus quidam bonae fidei dicantur, reliquiovetricti iuris. Nam bonae fidei contractus ideoidgum
censentur, quod in his alter alteri arbitrio eticf aequissimo iudicis teneatur de eo, quod exobetnaequo
praestari oportet, etiam si in conventione id dittoon sit. Habet etenim iudex potestatem in hisoaitius
iudicandi quod sibi bonum aequumque visum fuetigrgguam nihil a contrahentibus dictum sit.’

1095 GlossaBonae fidei suntd Inst. 4, 6, 28 ifCorporis lustinianaei Institutioneged. Gothofredi), tom. 4
(Volumen parvulm col. 492: ‘Sed quare magis hae dicuntur bondei fjuam aliae? Nunquid ideo, quia possit
esse mala fides in aliis? Respondetur non, quigrini contractu debet bona fides intervenire.’

10% GlossaBonae fidei suntd Inst. 4, 6, 28 ifCorporis lustinianaei Institutione¢ed. Gothofredi), tom. 4
(Volumen parvuin col. 492: ‘Cum ergo dolus ubique puniatur velarfides, ad quid bonae fidei istae dicuntur?
Respondetur, aliae stricti iuris dicuntur, quia nemit in eis nisi quod stricte exigit natura ant® Unde non
veniunt usurae ex mora in contractibus strictisiyri.), sed in contractibus bonae fidei sic {...).

1007 covarruviasRelectio in regulam possessgart. 2, par. 6, num. 3, p. 392: ‘Praetor veriusa die vocatis
ad se litigaturis eisque summatim auditis formuturandam ex proposita causa concipiebat, quam axhpath
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Evidence for Covarruvias’ historical interpretati@ntaken from a variety of texts in
Cicero, Seneca, and Boethius. Our learned canocarstot prevent his academic pride from
pointing out that formerly, professors of civil agdnon law ignored these origins of the
bonae fide¥ stricti iuris distinction. He adds to his self-esteem by refytion the basis of his
wide reading of the classics, an entirely wrongemafit at historical explanation of the
distinction by Ullrich Zasius (1461-1538Y% Referring to Dionysius Halicarnassus, the
humanist jurist Zasius had claimed that some cotdravere calledbonae fideiby the
Romans, because once upon a time they had bedmwatel and concluded in the temple of
the Godess Fides.

Once the right meaning of good faith with resgeatontractus bonae fiddias been
definitively settled, Covarruvias turns to the digs of mistake. To begin with, he firmly
denies that the law of the Church has abandonedisiteminatory treatment dfonae fidei
and stricti iuris contracts. As mentioned above, this had been cthilmg Baldus de
Ubaldis®®. Since the distinction is adopted by the civil land never explicitly rejected by
the canon law, the silence of the canon law mustteepreted as an approval of the civil law
regime, according to Covarruvidy’. Perhaps Baldus’ opinion might be justified in eas
pious causes, but pious causes can at most coastittexception to the rule.

Covarruvias recalls and confirms thes communeules, which consider thdtonae
fidei contracts affected bgolus causam danare automatically voidn{llus ipso iurg,
whereasstricti iuris contracts are voidableescindendus under the same circumstances.
Citing André Tiraqueau and Francois le Doudt&h he embarks upon a historical
investigation, explaining that ‘ipso iure’ meansttlthe contract is void from the outset
because of the fixed rules of civil laviug civile as opposed to the law created by the
moderating intervention of the praetoress(praetoriunm). From this he infers that it is

iudicem deferent litigatores. Quamque formulam imibgsdam iudiciis stricte in ea fere verba, quibus
contrahentes uti fuissent aut in alia ex naturaiteeiincludebat, ut iudici fas non esset ab eiusepcripto
discedere, etiam si forte id aequum esse cendergt.In quibusdam vero contractibus, his videlicei g
iurisconsultis bonae fideii dicuntur, praetor cundices dabat addere solebat illa verba: ex borg fx qua
praetoria formula liberam iudicandi facultatem iwdeabebat iuxta id quod sibi aequum visum fuisset;
tenebatur ad strictam praetoris delegationem, dematractus praeduram verborum conceptionem.’

1008 covarruviasRelectio in regulam possessgrart. 2, par. 6, num. 3, p. 393: ‘Etenim handoram veteres
iuris utriusque professores (...) non omnino ignamgrtametsi originis cognitionem minime nacti furri(...)
Zasii rationem reiiciendam esse censeo, potissinia @x variis auctorum locis apparet, apud Romanos
contractus istos testibus et arbitris celebrarersgl et eo praesertim, quod non meminerim apud yBiom
Halicarnasseum me legisse quod Zasius ex eodemrauetulit. (...)’

1099 ¢, supra, p. 232-233.

1010 covarruvias,Relectio in regulam possessgpart. 2, par. 6, num. 5, p.393: ‘Quarto subsequéex
praecedentibus, falsam esse opinionem Baldi quam 1 de plus petit. in fine scribit iure canonammtractus
omnes bonae fidei censeri etiam eos qui iure atiicti iuris nominantur, atque idcirco iure pdiaib sublatam
esse distinctionem contractuum stricti iuris a cactibus bonae fidei. (...) Etenim haec conclusisdadst, nec
iure pontificio alicubi haec actionum distinctio prebata fuit. Unde cum ea iure civili admissa sit,
existimandaum est in dubio tacite a iure ipso fieidi admitti.’

1011 André TiraqueauCommentarii in |. Si unquam, C. De revocandis dmmébus Lugduni 1546, s.v.
revertatur, num. 119-120, p. 660-661; Francois le Douaf@s,in litem iurando iudiciisque bonaefidei etiam
arbitrariis commentariusLugduni 1542, num. 15-19, p. 25-28.
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impossible to believe, as Pierre de Bellepemima suishad done, that contradi®nae fidei
are voidabl&*?

Importantly, in the footsteps of Summenhart, oananist goes on to rebuke the
argumentation of Belleperctfé® Yet in the process of doing so, he might actuiadlye sown
the seeds for the phoenix from Orléans to rise fhisrashes in the work of Leonard Lessius.
Belleperche had allegedly argued absurdothat if the civil law really deemed contracts
bonae fideioid, that must have been because the contrachfeit of consent and hence was
vitiated in its very essencsubstantiy. As a matter of natural law, this would hold etua
true in the case of contradsicti iuris, however. Therefore, Belleperche was thought teha
argued, along these lines contrastscti iuris should have been considered vgdo iure
too. Since this is not the case, the common opiis@surd.

Covarruvias then mentions Summenhart’s criticignBelleperche. Summenhart’s is
an argument from power. He simply states that ¢awil prevails, because it has the authority
to overrule natural la/#** The natural law might consider that substantiisent is equally
lacking in both contractstricti iuris andbonae fidei Even so, the civil law is free to rule that
both types of contract are subject to differenti@abhtment, according to Summenhart. Now
Covarruvias doubts whether it was allowed for Sumimagt to accept Belleperche’s
assumption about the lack of substantial consehbirae fideicontracts in the first plat&>
For if you accept that mistake undermines substhntinsent irbonae fideicontracts, it is
true that the same must be said alsbuitti iuris contracts.

Our canonist wants to prevent that argument fromiigg force, however, and denies,
therefore, thatlolus causam daraffects substantial conserstel quamvis dolus det causam
contractui bonae fidei vel stricti iuris, non ex cheequitur consensum substantialem
contractus defecisse, etenim vere contrahens ceitgéif. This is exactly the kind of reason,
however, which could be exploited by a clever tbg@n as Leonard Lessius in order to

1012 Covarruvias,Relectio in regulam possessgrart. 2, par. 6, num. 6, p. 394: ‘Atque haec igeaenotata
fuere, ut hinc constet apud veteres iurisconsulewba isthaec, ipso iure, idem significare quodl, illre civili,
ad differentiam iuris praetorii, eiusque aequit@ts moderationis. (...) Sexto ab huius quaestionigitiene
infertur plurima cessare quae per Petrum, Cynuati@é adducuntur adversus communem sententiamNam
ius civile irritum esse censet contractum bonaeifab ipso quidem initio (...) Eaque actio de dolsiip
contractui videtur inesse sicuti et exceptio dalempadmodum superius probatum, quicquid aliter Faced
doctores nostri scripserint.’

10131t needs to be recalled that the reference talleged argumentation by Pierre de Bellepercheilisas; cf.
supra.

1014 Covarruvias, Relectio in regulam possessgpart. 2, par. 6, num. 6, p. 394: ‘Unde secundum e
[Conradum] etiam si ex natura rei ob deficientemssmsum hi contractus bonae fidei et stricti ipgases sint,
tamen quo ad iuris civilis remedia et dispositionémeram impares censentur et censendi sunt. Cloenuim
legi fuerit hoc uni concedere et alteri negareisax causis.’

1015 Covarruvias,Relectio in regulam possessquart. 2, par. 6, num. 6, p.394: ‘Non tamen omnast
admittenda ratio suprascripta, qua diximus dolumte&la causam contractui consensum impedire, quatenus
consensus substantia contractus est. (...) Nam sifo@eset principalis ratio, ex qua ius civile viblet statuit
nullum esse contractum bonae fidei, profecto eadstione idem foret in contractibus stricti iurisceihdum,
cum et in eis substantia, id est consensus deficepgod fatetur Bar. In d.l.et eleganter, col.S&éd quamvis
dolus det causam contractui bonae fidei vel stiicts, non ex hoc sequitur consensum substantiatemractus
defecisse, etenim vere contrahens consensit.’

1018 See the previous note.
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advocate a general regime of nullity at the optibthe wronged party*”: not even @onae
fidei contract can be deemed to be entirely void maelthe grounds of mistake.

What is more, Covarruvias ends with an extremelydrtant concession. ‘In the court
of conscienceférum animag, he concludes with reference to Summenfi&tt‘the bonae
fidei / stricti iuris distinction in the event adolus causam danis irrelevant.” The reason is
that the court of conscience merely pays attentiothe law of naturen@tura re). As a
result, Covarruvias’ thought offered opportunitfes both advocates and adversaries of the
bonae fidei/ stricti iuris distinction to vindicate the famous canonist gsagisan of their
opinions.

4.3.2.3 Molina: mistake makes contracts vail initio

Contrary to what might be expected, Luis de Moknaéatment of mistake does not mark the
beginning of an entirely novel approach to the @ffeof mistake on contractual validity. As
had been the case with Soto, Molina’s main disomsei mistake is still part of the specific
law of salé®*® His conclusions reach a high level of generalityjwever, so that at the end of
his argument, he feels obliged to tell his readmw hthe general rules which he developed
should eventually be applied to the concrete bagsioé buying and sellindhéctenus dicta ad
praxim aptantuy'®?°. Moreover, his reflections are of considerabletdemd they have been
very influential as they formed the implicit backgnd against which Lessius reshaped the
whole debate some years later. Neither is his thibagservile imitation of the conclusions
reached by Summenhart, Medina, or Covarruvias.

To start with, Molina adopts three distinctionsatthwe have already seen in
Summenhart and Medina. First, he distinguishesuédatleceit e ipsg from intentional
deceit & propositd*°*:. Second, Molina adopts the usual distinction betwaeceit that turns
out to be the final motivating cause of the cortt{dolus causam dahsnd deceit that has
been merely incidental to the agreemeals incidens Third, he distinguishes between
deceit exerted by the other party to the contrpetr jpsummet venditorgmand deceit

1917 See the remarks made on Summenhart’s expositioveab

1018 Covarruvias,Relectio in regulam possessqrart. 2, par. 6, num. 6, p. 394: ‘In animae iigiminime
considerandum esse hanc differentiam contractusebditlei et stricti iuris, quotes dolus dederit sam
contractui (...) siquidem in eo foro non tractatursdétilitabius his et distinctionibus iuris civilégspraetorio, sed
tantum agitur de natura rei, secundum quam noerdifontractus stricti iuris quantum ad hoc a cmttr bonae
fidei (...).

1919 Molina, De iustitia et iuretom. 2 Qe contractibu tract. 2, disp. 352/@lidane sit emptio et venditio in qua
dolus intervenit

1020 \Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 352, col. 417, num. 16.

10211t needs to be recalled that factual deceit derfu@m considerations of justice in exchange. Phistotelian
idea was part and parcel of the scholastic tragitadthough nowadays it is difficult to think ofédeit’ without
evil intentions on the part of one of the contnagtparties in the first place. Of course, the enfiebate ofaesio
enormisis connected to this concept of factual deceitictvitakes place regardless of the intention of the
contracting parties.
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stemming from a third partypér tertiun)*°*2. Molina does not include, as Lessius would, a
distinction between substantial and accidental iletestead, he adamantly sticks to the
difference between contradisnae fideiandstricti iuris. It forms the organisational lynchpin
of his exposition.

Molina sets out to confirm the distinction madeéwesen contractstricti iuris and
contractsbonae fideias a matter of civil [ai#*>. In the external courts, the former are merely
voidable if affected by mistake, while the lattae aautomatically void. As a matter of
conscience, though, he thinks thnae fideicontracts as well astricti iuris contracts are
void ipso factg since voluntary consent is equally vitiated tlyioaleceit in both cas®é* He
rejects the opinion of ‘the few who hold thabnae fideicontracts are voidable at the option
of the deceived party by virtue of arceptio dofi®®> Molina expressly opposes this adoption
of the rules applied tatricti iuris contracts in the case bbnae fideicontracts, while his
younger colleague from Leuven, Lessius, would decigely that. In the event of onerous
bonae fideicontracts — except marriddé&® — Molina always sanctiondolus causam dans
with nullity ab initio. Moreover, he draws an explicit parallel with Bislution of duress:
mistake and deceit lead to involuntariness andrewmac nullity, just as consent which has
been extorted by dure$¥’.

Molina then adds an important modification to tbasclusion: although bhonae fidei
contract affected by mistake is automatically vioidboth courts, if the deceived party wishes
the contract to remain valid, the defrauder musteole the contract. Molina would draw
heavy criticism of Lessius for the paradox behind bonclusion that the contract is

1922 As regards deceit exercised by a third partyeéds to be recalled that in the scholastic tratjiitoseems to
have had a much wider meaning than just persomsrettto the contract. Under the headitodus a tertiowe
also see them dealing with material influencesresteto the contract itself, including changed girstances.

1923 Molina, De iustitia et jure tom. 2 De contractibu} tract. 2, disp. 259, col. 27, num. 6.

1924 Molina, De iustitia et iure tom. 2 De contractibuj tract. 2, disp. 259, col. 28, num. 7 : ‘llludnswConrado
et Covarruvia, locis citatis, et cum aliis admomnmein conscientiae foro, quando dolus causam dsxtitractui,
etiam si is sit stricti iuris, esse nullum. Rati&t,equoniam consensus in contractum per dolum, dpaecluso
dolo eliciendus non fuisset, insufficiens ex ipsamatura est, ut ex eo obligatio ratione talistartus resultet,
eo quod non sit tam voluntarius quam ad id est s&ce Compare MolinaDe iustitia et iure tom. 2 De

contractibug, tract. 2, disp. 352, col. 416, num. 14.

1925 Molina, De iustitia et iure tom. 2 De contractibuf tract. 2, disp. 259, cols. 27-28, num. 6 : ‘Quar
reiicienda est paucorum sententia, quos Panornsta@avarruvias et Conradus referunt, asserentitiamne
quando dolus dat causam contractui bonae fidei, esse ipso jure nullum, sed rescindendum esse doli
exceptione, non secus ac contractus stricti iwlsakceptione rescinditur.’

1026 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 352, cols. 413-414, num. 5udllest

observandum, quamvis conclusio proposita locum ditalvebonae fidei contractibus onerosis, in matriino
tamen locum non habere, ut disp. 259 citata die¢emSi enim quis per dolum, qui causam det cotiiacum

aliqua contrahat, affirmans se habere divitiasesge nobilem vel habere alias qualitates, quahabeat, sane,
interim dum dolus errorem non causet in personamiragonditionem libertatis, validum est matrimomiu
propter naturam, indissolubilitatem, ac privilegias contractus.’

1927 Molina, De iustitia et iure tom. 2, De contractibu} tract. 2, disp. 352, col. 412, num. 2 : ‘Cumaggror
involuntarium in re proposita causet, assensusgtertas sit per dolum ac injustitiam eius, cui cemsens
intendebat se per eum obligare, consequens estprutmagis efficax sit ad obligandum, stando in foro
conscientiae ac jure naturali, quam consensustestper vim et metum, de quo disp. 326 ad 2 ostenslinon
obligare.’
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automatically void at the option of the deceivedyé&n decepti favorem ipso iure nulld%®

In taking this view, Molina actually sacrificed jdical logic on the altar of punishmeni (
poenam do)i, natural equity rfaturalis aequitas and the common goodbd@num
commung®®. Just as Summenhart and Medina before him, hézeeathat the juridical
sanctioning of deceit with nullityb initio would favor the deceiver, since he could take
advantage of the other party and then simply takieig heels. Yet contrary to Summenhart
and Medina, Molina did not think that the deceiyedty needed to wait for a sentence in
court in order to be able to enforce the contracthe part of the deceiver. He thought it much
more probable that natural equity obligated thestler to remain loyal to the contract even
before he was compelled by a judge to fulfill hentractual obligationsefiam ante ullam
iudicis sententiafni®*°

There is another point on which Molina departs fribra standpoints of Summenhart
and Medina: the influence alolus causam dansxerted by third parties on the validity of a
contract as a matter of natural law. To be surerettwas no doubt about the validity of
contract, no matter how mistaken one of the parta$been by a third party, as a matter of
positive law®. Yet the non-mistaken party to this type of cocttreould not be granted a
right to enforce the contract before the court efistience, according to Summenhart and
Medina, since the other party had not assentedntaniily. By natural definition, a contract
consists in mutual and voluntary consent. They kwmied from this that if one of the parties
had not consented voluntarily, the contract hadcoote into existence altogether. The non-
mistaken party would commit a sin if he nonethelgshed the mistaken party to honour his
contractual obligations.

Molina acknowledged that deceit by a third partynaghed without effect on the
validity of a contract as a matter of positive ldde did not think, however, that the court of
conscience must be ruled by a different law. As atten of natural law, too, a contract
remains valid even though one of the parties tocidract has been mistaken by a third

1928 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 352, col. 412, num. 2: ‘His é@nstitutis,
prima conclusio est. Quando dolus causam dat enipiot venditioni aut cuicunque alteri contractoinbe
fidei, altero contrahente in dolo communicante,t@gius neque in conscientiae neque in exterioo fa@let,
sed in decepti favorem est ipso iure nullus (...)pdy8i deceptus velit nihilominus stare contractigicipiens
dissolvere illum non potest, sed cogitur illi stare

1929 Molina, De iustitia et iure tom. 2 De contractibuf tract. 2, disp. 352, col. 413, num. 4: ‘Ac sageando
alter contrahentium sua culpa est per accidensacapsd ex parte alterius nulla obligatio oriatg/lum
omnino est absurdum, quod ex contractu, ex quajaliatrinque obligatio oriretur, nascatur ex altégatum
parte. His accedit, ius humanum videri intendisgriére vim consensui dolosi ad eum obligandum &atgem
sententiam, iudicisve compulsionem, non solum ianamn doli, sed etiam ex naturali aequitate, et iquorita
bono communi erat expediens.’

1030 Molina, De iustitia et iure tom. 2 De contractibu tract. 2, disp. 352, col. 413, num. 4 : ‘Ego lmbilius
multo arbitror, absolute, quando quis per dolumsaau dantem contractui cum aliquo celebravit coturac
manere obligatum in conscientiae foro ad standlimetiam ante ullam iudicis sententiam aut comjmulem,
modo deceptus velit, idque nihil impediente quodpaxte decepti nec in conscientiae nec in extefano
consurgat obligatio.’

1031 E 9. Glossdn hoc ipso 3 ad D. 4,3,7 itCorporis lustinianaei Digestum vetijed. Gothofredi), tom. 1, col.
508.
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party. What is more, Molina points 6%¥, ‘that is precisely the reason why | did not merel
build my argument around involuntarinesmvobluntariun) in my first conclusion, as
Summenhart and Medina did, but rather around theyirand deceitifiiuria ac dolug by
means of which the deceiving contracting party e®tb the other party’s contractual
obligation towards him.” Indeed, in demonstratinigyioonae fideicontracts are automatically
void, Molina pointed out that the mistaken partyl lgiven his consent because the deceiver
had elicited this consent through deceit and ifgasfThe assent was not merely involuntary
but extorted through deceit and injustiesgensus extortus per dolum ac injustifi=i

On account of the injury he suffered, the mistagarty is granted an action against
the third party who deceived him, according to Mali?** The contract itself, however,
remains valid. Involuntary consent stemming fronstadte about the motive to the contract
(error penes motivujrdoes not affect the validity of onerous contraagsa matter of natural
law — although it does invalidate gratuitous coct8@>. Similarly, involuntary consent
stemming from ignorance of certain decisive circtamses ignorantia circunstantiarumis
irrelevant to the validity of a contract. Molinapgains why no contract can be deemed to be
made under that condition as a matter of natuval(é ipsa natura réi®*® when asked, no
contracting party would ever wish that conditidex) to rule the contract, and it would not be
expedient to the common good either.

Thus far we have seen Molina’s view of the effegitslolus causam dans exerted
either by a party to the contract or by a thirdtypar onbonae fideicontracts. He thinks they
are absolutely void in both the external and irdeforum, but on account of equity he still
grants the mistaken party a claim to performansadf should wish so.

When it comes to contracssricti iuris affected bydolus causam dan$/olina takes a
quite confusing view®’. On the one hand, he says that a consgitti iuris affected by

1932 Molina, De iustitia et iure tom. 2, tract. 2, disp. 352, col. 414, num. Brbitror, contractum illum, stando in
solo iure naturali, esse validum, falsumque essaldmentum, cui Conradus et Medina nituntur, nempe,
involuntarium illud sufficiens esse, ut contraciilss natura rei, standoque in solo iure naturatipsllus. Atque
hac de causa nos in probatione primae conclusionizi non fuimus soli involuntario, ut ConradusMedina
nituntur, sed potissimum iniuriae ac dolo, quo caméns ipse, comparatione cuius resultare obligiinet,
consensum extrahit.’

1933 Molina, De iustitia et iure tom. 2, tract. 2, disp. 352, col. 412, num. ediabove.

1934 Molina, De iustitia et iure tom. 2, tract. 2, disp. 352, col. 414, num. 7u&@do dolus causam quidem dat
contractui, sed adhibetur a quodam tertio, non comicante altero contrahente in dolo, validus estrectus,
datur tamen decepto actio adversus tertium quind@dhibuit.’

1935 Molina, De iustitia et iure tom. 2, tract. 2, disp. 352, cols. 414-415, n8m‘Quo loco observa, quamvis
involuntarium, quod oritur ex errore, non quocungsed causae, cui donans nititur ad donandum, idtaral
reddat donationem, ut disp. 209 late explanatum lastontractibus tamen onerosis, involuntarium ajex
errore oritur penes motivum unde quis induciturcadtrahendum cum aliquo, ut ad emendum, permutandum
conducendum, etc. non vitiat contractum ex reiipsiatura, et multo minus eum vitiat involutariuqaopd oritur

ex ignorantia aliarum, quas si sciret, non celedirilem contractum.’

1036 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 352, col. 415, num. 8 : ‘Ratigem est,
guoniam nullus contrahentium admitteret eam legsirillam proponeret alter contrahentium, neque ea |
communi expedit bono, quare contractus ex ipsaraaon censentur sub ea lege celebrati.’

1937 Molina, De iustitia et iure tom. 2, De contractibu} tract. 2, disp. 352, col. 416, num. 14: ‘Quinta
conclusio. Quando dolus causam dedit contractiatisinris, validus est contractus in foro exteridConceditur
tamen decepto exceptio, quod dolus causam dedwmiitactui, ut, ope talis exceptionis, non cogataplere,
siquid contractus restat adhuc implendum. Itempssgt contractum impletum, deceptus in aliquo aindo,
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mistake is absolutely nulligso iure nullu, citing Summenhart and Covarruvias, but he
immediately adds to this that the defrauder is ldotmrescind the contract if the mistaken
party wishes him to do so — which suggests thahthigy is only relative. Moreover, Molina
claims that the law of conscience governing comsrsiricti iuris affected by mistake should
be similar to the law of the land. But the law loé iand considers contradsicti iuris to be
valid, even if they are affected by mistake, andlable at the option of the mistaken party.
Lugo and Grotius undoubtedly had this passage mdmamongst other texts, when they
deplored the confusion created by the scholastidk® subject of mistake.

Less confusing and quite conventional is Molina®wv thatdolus incidengdoes not
affect the validity of either a contralsbnae fideior a contracstricti iuris at all. The contract
itself remains untouched, because of the rulewmt is useful is not vitiated by the useless
(utile per inutile non vitiatur'®*® The cases envisaged here are mostly to do wittraxds in
which commutative justice has been violated throtighconveyance of a good in exchange
for an unjust price. Contractsonae fideiaffected by incidental deceit do give rise to
restitution of the excess in the pricgu¢d ratione doli plus dediteven in case of lesion
below moiety, before the internal as well as theeeral forum®®®. Contractsstricti iuris can
only give rise to restitution in the court of coiese

4.3.2.4 Sanchez: delictual and criminal liability

Compared to his elaborate discussion on the impiaduress on the validity of a contract,
Sanchez’s treatment of deceit and mistake is rattsappointing, at least from the point of
view of the development of a general law of cortriie does treat mistake quite extensively
as a diriment impediment to marridd& but he fails to give an elaborate account of the
impact of mistake on contractual consent in gené&talevant in this context, however, are a
couple of statements made by Sanchez in the frankewb his chapter on engagement
contracts gponsalid. The question whether such contracts are void if@to or only
voidable at the option of the mistaken party mattes him, since it determines the
applicability or otherwise of thenpedimentum publicae honestatia short, this diriment
impediment renders void a marriage between an eagpgrty and a blood relative of the
other engaged party, since the preceding engagetnesiies a certain bond of conjunction

conceditur ei actio de dolo adversus decipientdndamnum resarciat (...). Hanc etiam conclusionermparxe

stabilivimus disp. 259 citata. Ubi cum Conrado, @wouvia et aliis diximus, in foro conscientiae qastum esse
ipso iure nullum, tenerique dolosum ad rescissioilkuns, si deceptus ita velit, eo quod consenges,dolum et
iniuriam extractus, sufficiens non sit ad obligamddeceptum, expedireque ut idem in exteriori fa@ociretur.’

1938 For the origins of this rule in VI 5,13,37, see IDebs, Lateinische Rechtsregeln und Rechtssprichwprter
Minchen 2007, p. 239, num. 34-35. It has rightlgrbargued that this rule draws its origins from Rwman
law of testate succesiorfagor testamen}j notably D. 45,1,1,5, and that it was initiallgstricted to it;
cf. ZimmermannThe law of obligationsp. 708-709 and 720.

1939 Molina, De iustitia et iure tom. 2 Pe contractibuy tract. 2, disp. 352, col. 416, num. 14.
1949 Molina, De iustitia et iure tom. 2 De contractibuy tract. 2, disp. 352, cols. 416-417, num. 15.

1041 sanchezDisputationes de sancto matrimonii sacramen¢m. 2, lib. 7, disp. 18-24, p. 68-93. Of partiu
interest is his discussion on the relevance orofiohistake about the qualiteifor qualitati9 of the spouse,
which was traditionally thought to redundant; fodiscussion, see P. Fedelerror qualitatis redundans in
errorem personagBiblioteca de ‘Il diritto ecclesiastico’], Ronkd34, p. 5-6.
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(vinculum coniunctionjs which, even though it is less strong than affin{affinitas),
dissolves a subsequent marriage of that ‘8/peThis impediment cannot come about for
either of the parties if the engagement contracausomatically avoided by virtue of
mistaké®*®

While Sanchez considers contracts affected byssdut@ be voidable at the option of
the coerced party, he seems inclined to think toeitractsbonae fideiaffected bydolus
causam danare avoided automatically. His argumentation isedasn the idea that mistake
renders contractual consent involuntaeyr¢r involuntarium causaf and, hence, radically
nullifies contractual obligatidfi** Sanchez is reluctant, though, to give a straigivdrd
answer to the question whether the deceiver cirbstibound by the engagement contract.
He deems it more probable that both parties aiigatet from the obligation that was created
by giving their word of engagement, although hevésaopen the possibility of delictual
liability °*> His solution is reminiscent of Molina’s. He argutat the deceiver can be bound
to the engagement contract on account of the wubrigdirm that he did to the other party
(ratione damni secuti provided that the deceived party wishes the gegent to remain
valid. Sanchez expressly refers to the analogolgico in the case of fictitious promises,
where the deceiver can also remain bound by viofugelictual liability*®. Also, Sanchez
envisages that the deceiver can be held to pertbenengagement contract by virtue of
criminal liability (in poenam fraudis at least from the moment he has been condemyed b
the judgé®’. This solution recalls Summenhart’s and Medina'’s.

In light of his indebtedness to Molina, on the dmend, and to Summenhart and
Medina, on the other hand, it is no surprise td fimat Sanchez considers the question what
effect the deceit by a third party has on the viglidf an engagement contract to be very
difficult (maior difficultag. As mentioned before, Summenhart and Medina aglauged
that deceit by a third party could not compromise validity of a contract as a matter of
positive law, but insisted that the law of consceemust be different. Molina, on the other
hand, argued that, even in conscience, a contffectted by deceit exercised by a third party
remained valid. Molina admitted that the mistakearty could be granted an action for
damages against the deceiver, but confirmed thdityabf the contract. At first, Sanchez

1042 sanchezDisputationes de sancto matrimonii sacrameten. 2, lib. 7, disp. 68, num. 1, p. 228.

1043 sanchezPisputationes de sancto matrimonii sacramenton. 1, lib. 1, disp. 64, num. 1, p. 110: ‘Huies
cognitio necessaria valde est, propter publicaes$tatis impedimentum, si enim sponsalia valida sjpamvis
postea irritentur, orietur utique, quod secus®3pso iure irrita sint.’

1044 sanchezPisputationes de sancto matrimonii sacramenm. 1, lib. 1, disp. 64, num. 3, p. 110: ‘Etioat
est, quoniam sic deceptus sponsus, consensurusienarat, sed errore ductus consensit, in quo pdétedolum
et iniustitiam participavit, cum ergo error invotarium causet, assensusque sit per dolum et iti@mnstextortus
eius, cui alter consentiens se intendebat obligavalidus et inefficax erit.’

104> sanchezDisputationes de sancto matrimonii sacramemoon. 1, lib. 1, disp. 64, num. 3, p. 110: ‘Et\dter
nunc probabilius credo, utrumque liberum esse @& gjgbnsalium, nisi aliud damnum secutum sit. Ratiemm
damni secuti posset decipiens teneri altero volesitat de ficte promittente late dixi supra di$g.’

1948 piscussed supra, p. 166-169.

1047 sanchezPisputationes de sancto matrimonii sacramentm. 1, lib. 1, disp. 64, num. 3, p. 110: ‘Posset
etiam decipiens in poenam fraudis cogi stare spibsa volente altero. Cum tamen haec poena diicis
sententiam desiderat.’
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follows Summenhart and Medina, submitting that deeghether stemming from the other
party to the contract or from a third party, fraséis voluntary consent, which is the natural
prerequisite of contractual obligatt8®® Eventually, however, Sanchez concludes with
Molina that those contracts of good faith, particlyl engagement, are not frustrated by deceit
from a third party. Citing Bartolus and Covarruyibae points out that this form of deceit does
not concern the substance of the contract, buc#iuse that leads to the conclusion of the
contract®®®

4.3.2.5 A swansong to nullityb initio

The huge persistence in the early modern scholasiiition of the Roman idea thdolus
causam dansesulted in absolute nullity fdonae fideicontracts emerges one last time very
clearly from the workOn obligationsby the Portuguese Jesuit Ferndo Rebelo. Published
1608, at the time when Lessiudh justice and righhad been on the market for about three
years, it shows signs of the same turn towardsnarge law of contract while safeguarding
the common opinion thalolus causam dans contractui bonae figsults in absolute nullity.

From an organisational point of view, Rebelo’s dques about the effects of mistake
on contractual validity are part of a chapter omegal contract law e contractibus in
generg preceding a systematic discussion of specifidraate > Yet despite this modern
format, it clings to the traditional view of mistkadvocated by the common opinion
represented by Molina and Sanchez amongst otherkgHt of the new approach to this
question which had just about been advocated bgilegsee below), Rebelo’s deeply
conventional account appears like the swan-sormgfioily resisting yet bygone tradition.

Rebelo expressly makes the answer about the efféchistake on contractual validity
dependent on the solution of the larger questioretihadr it makes sense to distinguish
contractsbonae fideifrom contractsstricti iuris. In an exposition that paradoxically seems
both to imitate and deviate from Covarruvias’ iddsbelo arrives at the conclusion that both
according to the Roman canon lawtrgmque iuy and the law of consciencdofum
conscientiag the discriminatory treatment of contradi®nae fideiand stricti iuris is
fundamentd™®,

Importantly, this means that the interpretatiortted extent of the obligationsatio
obligandi) deriving from these respective contracts diffetdigations ensuing from contracts

1048 sanchezPisputationes de sancto matrimonii sacrameroon. 1, lib. 1, disp. 64, num. 4, p. 110: ‘Second
quia deficit consensus, cum ex errore praestitugtsnihil magis contrarium consensui quam error.’

1049 sanchezDisputationes de sancto matrimonii sacramenmton. 1, lib. 1, disp. 64, num. 5, p. 110: ‘(...)MNo
deficit substantialis consensus, ut probat optiraedus (...), Covarruvias (...), non enim error cogtircirca
substantialia contractus, sed circa causam adatenidum inducentem (....)".

1050 Rebelo, Opus de obligationibus justitiae, religionis et citatis, part. 2, lib. 1, quaest. 2Ufrum in
contractibus bonae fidei obligatio sit extendenitacontractibus vero stricti iuris restringengland quaest. 6
(De dolo sive fraude infirmante contracjus

1051 Rebelo,De obligationibus justitiae, religionis et charitatpart. 2, lib. 1, quaest. 2, sect. 1, num. 4, ditp.
198: ‘Unde ad quaestionem conclusio sit. Non sdlumtroque iure, sed etiam in foro conscientiae igéndum
est istud discrimen, ut quidam contractus, vel guastractus, quoad obligandi rationem amplioredii, a
restrictiorem interpretationem suapte natura reeipebeant, prout doctores communiter ac iuranadit.’
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bonae fideicall for an extensive interpretatioan{iplior), while obligations deriving from
contractsstricti iuris require a restrictive interpretationegtrictior). Rebelo compares the
variety in the nature of contracts to the varietytie nature of precious natural matetisfs

it is possible to extend wax, but it is impossitideextend adamant. He drew this metaphor
from the Spanish canonist Francesco Sarmiento deddvia (d. 1595), who argued against
Baldus that, even as a matter of canon law, nataitracts should be interpreted along the
lines of good faith’>>

Quoting glos8onae fidei sunto paragrapkctionum(inst. 4, 6, 28) Rebelo indicates
just as Sarmiento, that, of course, this distimctdioes not imply that contracttricti iuris are
not governed by good faith, in the sense that decel fraud must be absent. Covarruvias,
too, had insisted that the worbdona fidescan have two senses, depending on whether it is
being opposed to fraud or being opposed to stritgrpretation. Rebelo recalls that the
distinction between contractsonae fideiand stricti iuris has only to do with the latter
contradistinction, namely with the interpretationcontract®®* The canon law does require
all contracts to be concluded in good faith, vithaut deceit, as a matter of course, although
it had not blurred the distinction betwesonae fideiandstricti iuris contracts.

Contrary to Covarruvias, Rebelo indicates thatititerpretation in contractsonae
fidei has nothing to do with the Aristotelian conceptenfuity epieikeig. Granted, the
distinction is closely linked to the interpretatiohthe extent of contractual obligation rather
than to the tolerance of deceit in them. Yet eq(#yieikeig implies that the intent of the
legislator {ntentio legislatori$ is taken into consideration rather than the aitevording of
the law, because they are thought to be in conflith each other. The interpretation of a
bonae fideicontract, on the other hand, is based on the eablirthe contractn@tura
contractu3, because the nature of the contract is thougbettantamount to the declaration
or intent of the contracting parti®%. By definition, there cannot be a conflict betweka
nature of the contract and the intent of the partie

1052 Rebelo,De obligationibus justitiae, religionis et charitatpart. 2, lib. 1, quaest. 2, sect. 1, num. 4, titp.
198: ‘Sicut alia est natura adamantis, saphirialgrius lapidis, quam nulla ratione possis exteedalia vero
auri, caerae, panni vel corii, quae extensionenptsuaatura possunt recipere, ita proportione quadam
multiplici contractuum natura sive materia philosapdum est.’

1953 Francesco Sarmiento de MendoRe, selectis interpretationibugrancoforti ad Moenum 1580, lib. 3, cap.
3, num. 1 De iure canonico etiam sunt contractus stricti @irip. 187 : 'Si enim materiam ligneam vel
lapideam, qualis est materia contractuum stricisjwelimus extendere, vel diducere, sicut matendumbeam,
seu auream, qualis est materia contractuum bodag fion esset ex bono et aequo procedere, sedianate
corrumpere.’

For biographical details of Sarmiento, see AntoBibliotheca Hispana novya. 476-477.

1054 Rebelo,De obligationibus justitiae, religionis et charitatpart. 2, lib. 1, quaest. 2, sect. 1, num. 3, dittp.
198: ‘Sed cum bona fides dupliciter dicatur, utatajlossa citata, uno modo, quod contraria sit dolofraudi,
quo pacto omnes contractus bonae fidei esse dehent,sine dolo et fraude celebrari ac implerieratper
antonomasiam, hoc est, propter exuberantem fideage @ certis contractibus esse debet (quod scidtenulta

ex bono et aequo, prout iudex sive vir prudenstratiiur, de quibus non fuit actum inter partespte natura
extendi debeat) a fide, hoc secundo modo sumptaramtus dicuntur bonae fidei, ut opponuntur adiiscti
iuris, quia etiam ex eo tales dicuntur, quod nagwua habent, ut in eis non debeat fieri extensg,ad ea, de
quibus expressio facta fuit.’

1055 Rebelo,De obligationibus justitiae, religionis et charitat part. 2, lib. 1, quaest. 2, sect. 1, num. 3, éita,

p. 198: ‘Unde etiam colliges hanc bonam fidem sdoumodo acceptam longe diversam esse ab Epicasia, q
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From this theoretical distinction Rebelo infere tommon opinion that the effect of
dolus causam darmn contractstricti iuris is different from the effect of mistake on conteac
bonae fidei the former are voidablegscindi possunt whereas the latter are voighgo iure
irritus)'°°® He nevertheless indicates that his own opiniodifierent. As a matter of fact, in
another place of his work, he adopts a generahregif nullityab initio for bothbonae fidei
and stricti iuris contracts affected bglolus causam daf¥”’. If they are affected merely by
dolus incidenssay lesion, they remain vatfg®

Another inference from this general distinctiomeerns the irrelevance of changed
circumstances ohonae fideicontracts®® If you become aware of a circumstance that would
have prevented you from entering into a contragoif had known about it at the moment of
concluding the contract, you can revokestacti iuris contract. Abonae fideicontract,
however, cannot be rescinded if suddenly circuntetsichange for the worse or a past
circumstance is brought to light.

Last, Rebelo argues that the law of duress andatheof mistake are fundamentally
different?°®. Duress makes contracts voidable, while mistakegbrabout nullityab initio**®*
Duress does not remove voluntary consent altogethbile mistake and the subsequent
ignorance are incompatible with voluntary cons@nily Lessius would succeed in bringing
the law of mistake and duress together.

iudex solet iudicare secundum intentionem legisigitpraetermissis interdum verbis legis. Nam ireegenda
vel decurtanda sive restringenda obligatione cotis attendi debet semper natura ipsius contrastus
quibusdam amplior, in aliis restrictior interprédafacienda erit naturae cuiusque contractus cargruquod
ipsum nec verbis nec intentioni contrahentium salitplicite repugnans est, sed potius consentarieum.

105 Rebelo,De obligationibus justitiae, religionis et charitatpart. 2, lib. 1, quaest. 2, sect. 1, num. 6, littp.
199: ‘Contractus bonae fidei in quo intervenit dotlans causam contractui est ipso iure irritus,taoren ii qui
sunt stricti riuis, quamvis per exceptionem dos$idiadi possint.’

1057 Rebelo,De obligationibus justitiae, religionis et charitatpart. 2, lib. 1, quaest. 6, sect. 2, num. 9, itp.
213: 'Si vero dolus causam contractui det, omnistraztus, sive lucrosus ille sit, cuiusmodi eseldlis
promissio ac donatio facta homini et intuitu horsjrét alii, in quibus solum ex parte decepti olilaxistit,
sive onerosus, in quo utrimque obligatio cernitsive sit bonae fidei, sive stricti iuris, in forauidem
conscientiae invalidus est, uno excepto matriméni.’

1058 Rebelo,De obligationibus justitiae, religionis et charitat part. 2, lib. 1, quaest. 6, sect. 2, num. 8, dite,
p. 213.

1059 Rebelo,De obligationibus justitiae, religionis et charitatpart. 2, lib. 1, quaest. 2, sect. 1, num. 8, diftp.
199: ‘Contractus stricti iuris generaliter non exdantur ad ea quae praecogitata minime sunt. Uinglesgguam
aliquid v.g. liberaliter pollicitus es, superveniafgna difficultas vel inopinatus eventus, quagraecogitasses,
non promisisses, fas est non stare promissis,iamnetiocet D. Thom. 2.2.quaest.110.art.3.ad.5 contemun
receptus. Secus de bonae fidei contractibus dicendade (...) nefas erit ab allis resilire proptexcogitatum
eventum, de quo si praecogitasses, non contraxisses

1950 Rebelo De obligationibus justitiae, religionis et charitatpart. 2, lib. 1, quaest. 6, sect. 2, num. 11.,ditp.
214: ‘Obiicies rursus, metus dans causam contratiam bonae fidei, non reddit illum ipso iure omf, sed
tantum venit rescindendus, si metus probetur (.aJi Brgo ratione nec dolus dans causam contrachuhd
fidei illum ipso iure rescindet. Neganda tamencestsequentia.’

1961 1n De obligationibus justitiae, religionis et charitst part. 2, lib. 1, quaest. 5, num. 17, p. 211, Rebad
claimed that duress results in absolute nullity.sOpra.
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4.3.3 Voidability and the end of theonae fidef stricti iuris distinction

As he returned from an exciting investigation ittte long forgotten roots of Grotius’ views
on mistake, the eminent legal historian Robert BeEanwondered whether the manifest
dependency of Grotius on Lessius meant that thélecraf the modern doctrine of mistake
must be transferred from present-day Holland togBet*°®2 Ever since, scholars have
confirmed the seminal contribution of Lessius tee tbevelopment of our concept of
mistaké®®® Apart from laying bare the obvious influence ofskius on Grotius, it falls
outside the scope of this dissertation, howevetryjtdo weave an almost impossible direct
web of lineage between the past and the preseistalidaunting task to try to come to grips
with the bright yet somewhat cloud covered mindthefscholastics themselves. Yet there are
several good reasons, indeed, for a jurist to imya&i® Leonard Lessius’ analysis of the vices
of the will, and of mistake in particular.

4.3.3.1 The format of Lessius’ revolution

The first reason why Lessius is worthy of scrutiras to do with the form and context of his
account. He poses the question about the effeatsstéke on contractual validity in general
terms (trum contractus, cui error vel dolus causam dedesit validug, and he does so
within the framework of an autonomous chapter oe kw of contract in generadé¢
contractibus in geneje which preceeds a systematic discussion of thmegig of specific
contracts. Hence, the doctrine of mistake ceasbs Btocommentary on a particular paragraph
from the body of Roman or canon law, a specialdapithe law of sales, or a gloss to the law
of marriage, vows and oaths. Furthermore, Lessiasbunt of mistake displays three of the
central characteristics of his works: brevity, tity, and logical consistency. While we have
seen his predecessors running into absurd conokigioorder to reconcile the legal tradition
with the needs of society, Lessius ingeniouslyraltee juridical framework itself.

Preceding the actual discussion is a list of thdistinctions on which his solution
depend®® It is not entirely the same as the list mentiorsdthe outset of Molina’s
discussion. First, Lessius distinguishes substantistake or deceitcfrca substantiam rei
from accidental mistakecifca accidentia et extrinsefaSecond, he mentions the usual
distinction betweenolus causam darenddolus incidensThird, he points out three different
sources of the mistake: the other party to thereoht@ parte quae tecum contrajitan
independent third party(tertio), or your own judgmentei propria tua opiniong In contrast
with Molina, the distinction between contrattsnae fideiand stricti iuris does not play a
significant role as an organisational principle Liessius’ exposition any more. Quite the

192 FeenstraDe oorsprong van Hugo de Groot’s leer over de dmglp. 100.

1083 £ g. M.J. SchermaienMistake, misrepresentation and precontractual dutte inform, The civil law
tradition, in: R. Sefton-Green (ed.), Mistake, fraud andeduto inform in European contract law, The Common
Core of European Private Law Series, Cambridge 20056.

1054 essiusPe iustitia et iurelib. 2, cap. 17, dub. 5, num. 27, p. 198.
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reverse, it is the convergence of these traditiprigtinguished types of contract that is at the
heart of Lessius’ argumentation.

Starting with the first distinction, Lessius ipadle very quickly of sorting out where
the real crux of the debate lies. As soon as mest@dncerns a substantial element of a
contract, as when a buyer receives glass insteadyei, the answer is easy: the contract falls
short of substantial conserofisensus substantiglisand, accordingly, is voidb initio as a
matter of natural laWw®. If mistake does not concern a substantial elemiéet solution
bifurcates according to the question whether mestek fundamental or incidental to the
contract. If mistake is incidental to the contrglus incidensthe solution needs no further
clarification either: the contract remains validiels in case of lesion beyond moietgesio
enormiy, the only requirement is that equality in excharge restoréd®® Contrary to
Molina, Lessius does not differentiate between r@mtsstricti iuris or bonae fideiat all. The
more problematic case, however, concerns non-suiataistake that has been decisive in
entering into the contract@lus causam dais

In order to come to grips with the rather compkchissue of non-substantial yet
fundamental mistake, Lessius brings in the thirdtidction, depending on whether the
mistake was caused by the other party to the otntmaby another person, including the
mistaken party herself. Both questions are thorbugdealt with by Lessius. They are the
source of a stimulating and innovative debate tdwahich we will successively turn our
attention. In the first debate we will see how lessbrings about a turnaround in the
scholastic tradition by advocating a general regineoidability in the case afolus causam
dans thereby removing the traditional distinction beem contractdonae fideiand stricti
iuris. In the second debate, he first follows Molinat then curiously argues in favor of a
generalized tacit condition allowing a party tocied a contract — also paying damages if the
other party would suffer injury from that — in tlewent that he realizes that he has been
deceived by a third party or by his own wrong ustierding of external circumstances.

4.3.3.2 General application of voidability

The second reason why it is worthwhile examiningdigs’ thought on duress has to do with
the content of his argumentation itself. With otrelse of the pen, Lessius overturns what had

1085| essiusDe iustitia et iurelib. 2, cap. 17, dub. 5, num. 27, p. 198: ‘Quandntingit in altero contrahentium
esse errorem circa substantiam rei, contractusnaterae est irritus. (...) Ratio est, quia deesissuttialis
consensus, ham non consentit in illam rem, seldmaquam putat subesse istis accidentalibus.’

1086 | essius,De iustitia et iure lib. 2, cap. 17, dub. 5, num. 28, p. 198: ‘Si r&in error circa substantiam,
contractus est validus, modo dolus non det causamractui. (...) Probatur, quia iste vere consentig, in
emptionem istius rei, sciens et volens, absque rmetéraude. Qui consensus sufficiens est ad cdmgac
validitatem. (...) Hinc sequitur, contractum essedwh, etiamsi quis deceptus sit in pretio ultraidiom, quia
dolus non dedit causam contractui, sed solum esiacanaioris vel minoris pretii.’
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become established as the common opinion in theeesith centuryf®’. Lessius comes
straight to the poinf®®

When deceit is fundamental to the contract andther party to the contract is its instigator
or at least an associate to the deceit, [a] theracinis still not entirely voidnon omnino
irritus) as a matter of natural law, [b] although it isdable at the option of the deceived
party (pro arbitrio eius qui deceptus est irritari potggprovided the contract is dissoluble.

This is a statement of which the novelty is probaipiversely proportional to its
brevity. Lessius proceeds by producing argumentsnor of both of its components before
he goes on to refute the traditional distinctiordméetween contractdricti iuris andbonae
fidei when it comes to the effects of mistake.

As regards the fact that the contract is not elytivoid [a], Lessius argues that it
follows from the commonly shared assumption thabmtractstricti iuris remains valid as a
matter of civil law even if it is affected by deter duress. He indicates that it would have
been impossible for the law of the land to take thew if the contract had been absolutely
void as a matter of natural 1&%°. For what is void as a matter of natural law cariv®
validated by civil law. The validity of a contrastricti iuris affected by deceit or duress as
matter of civil law presupposes, then, that a @mttis not absolutely void as a matter of
natural law either.

From the canon law of marriage, Lessius draws gt support for the claim that
contracts affected by deceit or duress are notedytvoid. For a marriage contract remains
valid even if it has been entered into by deceilaress. In addition, there is a canon rule of
marriage stating that if the mistaken party wiskies contract to be upheld, the deceiver
cannot revoke his assent, lest he benefits fronevilsact. This is yet another sign for Lessius
that the contract cannot have been completely idatd by the deceit. Last, by hypothesis,
the deceit does not concern the substance of thgaob. It only concerns the motivation
(causg behind the contract, which constitutes a mergtyiresic and accessory element of the
contract.

Lessius is careful enough, however, to concltidg a contract affected byolus
causam danss still open to avoidance by the mistaken partysék [b]. He founds the
mistaken party’s right to avoid the contract both the contract itself and the extra-
contractual liability for fault of the deceiver. &ltontract can be avoided because of lack of
full consent to the contract on the part of thetakisn party ratione defectus consen3guss

197 Gomez,Commentarii variaeque resolutiongsm. 2, cap. 2, num. 21, p. 224-225.

1088 ) essius,De iustitia et iure lib. 2, cap. 17, dub. 5, num. 29, p. 199: ‘Siwoldet causam contractui, et
proveniat ab altera parte, vel saltem illa sitipags doli, contractus adhuc iure naturae non estirwo irritus,
tamen pro arbitrio eius qui deceptus est, (si stidutit) irritari potest.’

1089 ) essius,De iustitia et iure lib. 2, cap. 17, dub. 5, num. 29, p. 199: ‘Comimusententia doctorum est,
contractum stricti iuris, etiamsi dolus vel metuscausam dederit, validum esse, doli tamen malimretus
exceptione actionem elidi, et colligitur ex |. dotg C. de inutilibus stipulationibus, et apertiustltut. de
exceptionibus, initio. Hoc autem falsum essetus inaturae esset omnino irritus. Quia quod iuterae est
irritum, iure civili non potest esse validum ebtrere actionem.’
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well as on the injury she incurrethtione iniuriad'®’® Lessius points out that the difference
between duress and mistake lies precisely in tlodotdl source for restitution in the case of
mistake. Contrary to mistake, duress can only ligebbn account of the injury done to the
intimidated party, since coerced consent is na&cfd by involuntariness altogether.

By virtue of both of these grounds, the mistakertyp® granted a right to withdraw
from the contractdolus tribuit ius recedendi a contragturhere is no need for a judge to
grant this right to the deceived party. The harmealto the contractual right of the mistaken
party is offset by immediately granting him a rigbtinvalidate the contract. The right to
revoke his assent is a natural consequence ohjhey idone to him. This argument actually
mirrors the ideas produced by Henriquez and Sanichezspect to the effect of duress on
contractual validity.

Lessius’ conclusion does not coincide with thatMdlina, however. Lessius can
logically pretend that the contract remains valithe mistaken party renounces the right to
rescind the contract that is naturally grantedito bin account of the extra-contractual fault
by the other party to the contract. Molina could Wo so without running into absurd
conclusions, since he adopted the principle thatake automatically results in nullity.

There is another important idea put forward bysigsin order to argue that contracts
affected bydolus causam darere voidable at the option of the mistaken partyry contract
includes the implicit or tacit conditiortacita conditig that you will fulfill it, unless you
discover — even after the conclusion of the contracthat you have been seriously
mistakerl®”t. Nobody has the intention of binding himself swisgly that he cannot withdraw
from his obligation when he feels he has been dyawastaken. This is a tacit condition
deriving from the law of nations and confirmed kailg practice and custom, according to
Lessius’’? He nonetheless indicates that a party who ahaiiself of this tacit condition to
withdraw from the contract is bound to make compéas if the other party suffers serious
damage from the rescission of the contract.

So far, Lessius has argued in favor of a genematiple of voidabilityas a matter of
natural lawin contracts affected by fundamental mistake. lde argues, however, that the
same must hold trues a matter of civil la®">

For one thing, Lessius argues that the civil lawusth adopt the general regime of
relative nullity because that would allow the cillv to follow the natural law as closely as

1070 essiusDe iustitia et iure lib. 2, cap. 17, dub. 5, num. 29, p. 199: ‘Itagfiglici iure potest talis contractus
rescindi, ratione iniuriae et ratione defectus emssis, qua parte ignoravit. Cum autem metu extedtjssolum
ratione iniuriae rescindi potest.’

1071 | essiusDe iustitia et iure lib. 2, cap. 17, dub. 5, num. 29, p. 199: ‘Onuositractus solubilis iure gentium
videtur habere hanc tacitam conditionem, quod ahens stabit contractu, nisi deprehenderit se tgravi
deceptum, id est, tali errore qui sit causa cotigadNemo enim ita intendit inhaerere contracttinan possit
retrocedere, etiamsi ex gravi errore contraxispgig defuit plenus consensus.’

1072 essjus,De iustitia et iure lib. 2, cap. 17, dub. 5, num. 33, p. 200-201:i&alter non potest conqueri de
iniuria, cum tacita mens contrahentium sit, nonigabk se ad implendum contractum, si se deceptos
deprehendant, idque confirmat consuetudo passimptec Eadem conditio tacite ex usu omnium gentium
intelligitur in promissione standi contractu eiusgonon revocandi. Si tamen inde alteri damnum olvggni
deberet alter compensare.’

1973 essiusPe iustitia et iurelib. 2, cap. 17, dub. 5, num. 31, p. 199-200.
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possible fhagis consentaneum iuri natujae which is highly recommendable, of course. For
another thing, Lessius cites the argument thastesyof nullity at the option of the wronged
party is much more conducive to the common govnddis expediens bono publjcds the
saying goes ‘whoso diggeth a pit shall fall thetdim his discussion of gambling and gaming
contracts, Lessius insists on it that the law sthaubke sure that defrauders are caught by
their own evil act®"*

In arguing that civil law is compatible with thdela of general voidability, Lessius
defies the entire scholastic legal and moral pbjpbscal tradition, of course. Granted, Pierre
de Belleperche and other jurists of the Orléana@chad taken a similarly unorthodox
position, but Lessius acknowledges that their amush do not hold water. He proposes to
endorse their conclusion, but to substitute his avgumentation for theirs.

Lessius starts from a close reading of I8imdoloon the alleged nullityab initio of
contractsbonae fideiaffected by mistake (C. 4,44,5) and argues thattitally contains more
or less the same formulation as l@wlo (C. 8,38,5), which is undisputedly interpreted as
prescribing relative nullity in contractricti iuris. Hence, the text of lawi dolodoes not
suggest that contract®nae fideiare absolutely void, but that they can be resdngesse
rescind).

An extremely interesting argument from the medidegal tradition concerns the
proposed equal treatment of duress and mistaletus et dolus in iure censentur paril is
prescribed by cano@uum contingat(X 2,24,28). Lessius holds that coerced contracts
always voidable and not void as a matter of bothl eind natural law, he infers from this
simple syllogism that voidability must also be #@ution to contracts affected by mistake in
the civil court.

There is still much more to be said about Lessiisg and interpretation of the law of
Rome in order to support his view about the genergime of nullity at the option of the
deceived party. For exampe, Lessius gives an eajdan account of the Roman law of
mistake, which heavily resembles the historicalreigion developed by Covarruvias. It
should suffice here, however, to quote Lessiusthaion to this argument, which expresses
his novel position in his own wortf$*

For all those reasons | think that the truth ist ttieere is no difference in the court of
conscience [when it comes to the effects of mistakehe validity of a contract] between
contracts of good faith and of strict law that hédeen caused by fundamental mistake. Both
types of contract are somehow valid and producenatable obligation as a matter of natural
law before the court of conscience. This obligatt@m be removed by the mistaken party
when he detects the deceit. This obligation cabhaaemoved as a matter of civil law.

10741 essiusPe iustitia et iurelib. 2, cap. 26, dub. 2, num. 11, p. 344-345.

1075 | essius,De iustitia et iure lib. 2, cap. 17, dub. 5, num. 31, p. 199: ‘Ob haisones sentio esse verius,
nullum esse discrimen hac ex parte in foro consiéerinter contractus bonae fidei et stricti iugsym dolus
causam dedit, sed utrosque aliquo modo esse vakdgsarere aliquam debilem obligationem iure reun
foro conscientiae, quae tamen dolo detecto pokditper eum qui deceptus est. Neque hanc obligatioiure
civili impedire.’
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Obviously, Lessius devised a juridical framewotatt enabled him — and the
subsequent juridical tradition — to allow for tmeerests of the deceived party without needing
to commit logical inconsistencies. Molina had ne&adched that stage of systematical
perfection. Accordingly, he drew sharp criticisrarfr Lessius.

It is absurd to believe that the deceiver can bl made to fulfill his contractual
obligations before a judge has condemned him tcsadante sententiajn according to
Lessius, if abonae fideicontract has first been declared vipdo iuré®’® In that event, the
deceiver cannot be held liable on account of thetraot ¢atione contractus anymore.
Consequently, he can only be held to perform asasore of punishmentatione poenag
Yet nobody can be forced to execute a punishmetiitaomdemnation has been pronounced
in court post sententiain SAnchez had passed a similar criticism on Mdiparadoxical
defence of automatic nullity of coerced contradttha option of the intimidated party before
the judge’s sentence.

4.3.3.3 General application of the tacit condition

Even if Lessius criticized his older colleague Malifor his inconsistency, he presumably
drew inspiration from him in refuting the idea tmaistake induced by third party resulted in
contractual invalidity. As pointed out before, Suemhart and Medina had thought so,
because they held that a contract affecteddblus causam dans a terti@ll short of
voluntariness. No doubt thinking of Molina, yetimg only the gloss, Bartolus, and
Covarruvias, Lessius argues that voluntary consannhot be affected by that kind of deceit,
since it does not concern mistake about a subataiément of the contract, but merely an
accidental circumstance external to the contraatmely its motive (ft circa causas quae
alliciunt vel avocant a contracjf’”. The contract remains absolutely valid.

Only in the event of gratuitous contracts can naiton be considered a sufficient
ground to compromise the validity of the contrais. Lessius puts it, you need to take into
account the habitual tacit intentiomténtio tacita et habitualjsbehind an act of liberality,
because the mere tacit intention takes the form amtiority of a law I€X) in case of
gratuitous contracts — except in the case of v@Ws consideration is even recommended in
order to avoid needless disputes. With onerousracist however, the mistaken party cannot
benefit from rescission of the contract. For heustheeither blame himself for having been
negligent, or claim an action against the thirdyamho deceived hif?’®

1078 | essius,De iustitia et iure lib. 2, cap. 17, dub. 5, num. 32, p. 200: ‘Sebetaifficultatem: si enim non
tenetur implere ratione contractus, ergo solunon&ipoenae: at nemo tenetur ad poenam nisi pasinsiam.’

1077) essiusPe iustitia et iurelib. 2, cap. 17, dub. 5, num. 33, p. 200.

1078 | essiusDe iustitia et iurelib. 2, cap. 17, dub. 5, num. 33, p. 200: ‘Sioveit onerosus, maior est difficultas,
quia hic contractus pendet etiam ex consensu @dtegui talem conditionem nollet admittere. Deingleia vel
tua opinione deceptus es, et sic tibi ipse impuletees, quod rem melius non examinaveris; vel tiotd, et sic
in illum actionem habes, ut expresse habetur ¢t leleganter 7, ff. de dolo, et |. Si proxenetaff2,de
proxeneticis.’



261

Suddenly, Lessius seems to have changed his imavegver, and departed from the
viewpoints of Molina in the same way. As we havanged out before, the scholastics
considered a change in circumstansessu lataas almost similar to deceit exerted by a third
party, discussing it in the margin of deceit exgnty a third party, accordingly. Molina had
expressed his reluctance towards the granting l@ff i@ onerous contracts on the basis of
ignorance of certain decisive circumstances atmbenent of contract formation, because of
the insecurity that would ensue from its recogniti®’. Lugo would express the same concern
half a century later. Lessius departs from that bhthought, thougfi®®

The modification that Lessius makes concerns #se ©f invincible mistakee(ror
invincibilis) from which one of the parties in an onerous @mwitsuffers. Insofar as none of
the parties has yet performadg adhuc integrg Lessius thinks that it is nearer to the truth to
say that the deceived party can withdraw from ttract as soon as the true circumstances
have become clear to him.

He draws an explicit parallel with the acquittalgerform in the event of changed
circumstancessfatus rerum notabiliter mutat)f§®’. A past event that comes to light only
now is tantamount to a new event that occurs afberclusion of the contract. Moreover,
customary law and the law of nations alike recogrtize existence of the tacit condition
(tacita conditi mentioned before, according to Lessius. The gulglification concerns the
need for the party who wants to rescind a contaactaccount of the tacit condition to
compensate the other party for the damage he irfsuramen inde alteri damnum obveniret,
deberet alter compensaré®. This is a central idea that will be picked upGptius.

When performance has already been made by eitleeooboth of the partiesels non
integra), Lessius further refines his increasingly castastaccount. If the other party to the
contract was aware of the circumstance, say a teféitce merchandise, and he did not reveal
that hidden defect to the buyer, the contract idaldle at the option of the mistaken party — at
least as a matter of positive law. Lessius belietved a vendor is not under a duty of
disclosure as a matter of natural law, unless tlyebexplicitly asks for his information about
hidden defects®

1979 Molina, De iustitia et iure tom. 2 De contractibu} tract. 2, disp. 352, col. 415, num. 8: ‘Ratideam est,
quoniam nullus contrahentium admitteret eam legsinillam proponeret alter contrahentium, neque ea |
communi expedit bono, quare contractus ex ipsaaaton censentur sub ea lege celebrati.’

1980 Thjs s a turnaround in Lessius’ argumentationchtéscaped DiesselhorBlie Lehre des Hugo Grotius vom
Versprechenp. 93sq. He is rightly criticized for this by Festra,De oorsprong van Hugo de Groot's leer over
de dwaling p. 97.

1081 | essius,De iustitia et iure lib. 2, cap. 17, dub. 5, num. 33, p. 200: ‘Quigade quid post contractum
eveniret, non teneretur illum implere, eo quodustaerum sit notabiliter mutatus; ergo etiam norebétur, si id
quod ab initio latebat, postea se aperiat. Namaparnt, supervenire de novo et proferri in lucem iseipere
cognosci.’

In fact, Lessius’ positions seem to be waveringhbr another context, he had explicitly rejectaid argument,
and he associated it with Medina; Dk iustitia et iurelib. 2, cap. 21, dub. 5.

1082) essiusPe iustitia et iurelib. 2, cap. 17, dub. 5, num. 33, p. 200-201.

1083) essiusPe iustitia et iurelib. 2, cap. 17, dub. 5, num. 33, p. 201: ‘Siemufis qui tecum contrahit, conscius
est vitii, contractus est irritus in tuum favoreita ut pro arbitrio tuo, detecto vitio possis illuimitare vel
confirmare. (...) Ratio est, quia tunc censetur paps doli. Nam tenebatur quasi ex officio, saltare positivo,
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To conclude with, Lessius thought it necessarylitiwafor changed circumstances in
both onerous and gratuitous contracts. If we pstiththe terminology of Rebelo, Lessius can
be said to have wished that the regime adoptecse of contractstricti iuris, namely the
recognition of changed circumstances, also be eghpdi contractbonae fidei

Lessius does not make use of this terminology HimSgll it sheds light on a striking
resemblance between his generalized applicatidgheofegime of nullity at the option of the
wronged party (usually associated with contratteti iuris) to contracts affected bgolus
causam dans ab alteroand his generalized application of the tacit ¢oow (usually
associated with contracssricti iuris) to contracts affected lyolus causam dans a tertio vel
seipso

4.3.3.4 Voidability without tacit condition

Even if he has been recognized as one of the mastamding exponents of the movement
himself, Juan de Lugo’s assessment of the scholdsttrine on mistake was hardly different
from Hugo Grotius’ conclusion two decades before:hinere confusiofi®® Lugo’s own
analysis of mistake is characterized by the usteddih and depth of his thought. He seems
inclined to adopt Lessius’ conclusion about thevarsal relative nullity of contracts affected
by mistake, but he is favorable to Molina’s standfx too, certainly when it comes to
mistake induced by changed circumstances. MedaradsSanchez’s standpoints on mistake,
on the other hand, are entirely rejected.

Lessius’ innovative argumentation is judged ex@bmconvincing by Lugo
(fortissima argumend@®®. He thinks it is very wise to consider contrammae fideivoidable
(non nulla sed rescindenglan account of lavéi dolo(C. 4,44,5). Moreover, it is entirely true
that treating duress and mistake on equal terodmu$ et metus aequiparanjurs
recommended by cand@uum continga(X 2,24,28). Last, a general regime of nullitytiae
option of the wronged party is not only in line witheius utrumque It is also in perfect
conformity with natural lawrfagis consentit iuri naturdeand it is highly conducive to the
common good and the prevention of deceitagis expedit ad bonum publicum et ad
coercendos eiusmodi deceptgfé¥

Moreover, Lugo goes on to lend additional suppmitessius’ thesis. He argues that a
contract affected by mistake cannot be considemdtl an account of lack of voluntary
consent €x involuntarig. Against Medina (and Rebelo for that matter), drgues that
voluntary consent is not wholly vititated by mistaf¢oluntarium simplicitey. If mistake does
not concern a substantial element of the conttiaete is no lack of substantial consent either,

aperire tibi omnia occulta rei vitia. (...) Puto tameeposito illo iure positivo, illum ex iustitia &oc non teneri,
nisi rogatum, ut infra cap. 21 dubitatione 11 dicet

19841 ugo, De iustitia et iure tom. 2, disp. 22, sect. 6, num. 67, p. 18: ‘Choa variae sunt doctorum sententiae
propter diversa principia, quae supponunt, et nediatrem confusionem pariunt.” As to Grotius, sekot.

1985 ugo, De iustitia et iure tom. 2, disp. 22, sect. 6, num. 72, p. 19.

1986 On the late medieval origins of the notionbanum publicumsee K. Penningtorfhe prince and the law,
1200-1600, Sovereignty and rights in the Westegallgadition, Berkeley 1993, p. 232-235.
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even though mistaken consent can be considerediag affected by mixed involuntariness
(involuntarium mixturyt®®’. The fact that contracts are not avoided by igncegor which the
party himself or a third party is responsififé demonstrates that consent induced by mistake
or deceit does not vitiate a contract

Lugo also confirms the idea defended by Lessias tte contract cannot be entirely
void, albeit voidable still, on account of injurgx iniuria)'®®> Molina and Lessius had
already pointed out that the mistaken party bemdfdm a right to rescind the contract by
virtue of the injury done to him. Lugo wants to yeat himself, however, from running into
the absurdity Molina had fallen into — but whichdt&ributes to Sanchez without mentioning
Molina. He is therefore careful to stress thatnfally speaking, the right to rescind the
contract is granted by virtue of the contract ftseWhich is still valid — and not by virtue of
the injury fion nascitur formaliter ex iniuria sed ex ipso qawctu). Consequently, if the
mistaken party renounces his right to avoid thetreaty he does not need to renew his
consent or to beg for the consent of the deceiMee. deceived party can claim performance
by the deceiver without the need for a judicialteane &nte sententiajn

So far we have seen how Lugo adopted Lessius’ adeaullity at the option of the
wronged party as the appropriate sanction for estgércaused by deceit induced by the other
party to the contract. As regardslus causandlansinduced by the mistaken party himself or
a third party — including external circumstancesugo seems to have endorsed the principle
that such contracts do not cease to be valid. Abwtig from the complex casuistry
surrounding this topic, one might say that thiswgiple had been defended more firmly by
Molina than by Lessius. Both were of the view thedtuitous contracts could be avoided on
account of initial or subsequent mistake aboutdheumstances that had led to the contract
(error circa causam sive motivum principale dondHdf. Lessius, however, ultimately
indicated that this might well be true also of aner contracts on account of a kind of tacit
condition implicit in every contract as a mattercoktomary law and the law of nations.

1987 Remember the Aristolian-Thomistic analysis of dsref. supra.
1088 A fact which Medina had denied:; cf. supra.

1989 ygo, De iustitia et iure tom. 2, disp. 22, sect. 6, num. 73, p. 20: ‘Seouprobari potest hoc ipsum, quia
quod deceptio proveniat ab altero contrahente velgmiat a te ipso, qui te decepisti, parum refewtn in
utrogue casu aeque auferat scientiam requisitamolohtarium. Cum ergo validus sit contractus, quatel
decepisti, imo quando alius tertius te decepit giagicipatione contrahentis, dummodo deceptio sibrtirca
substantiam, eodem modo validus erit, quando aaoente deciperis, quod attinet ad consensum liagquigx
parte tua.’

109 | ugo, De iustitia et iure tom. 2, disp. 22, sect. 6, num. 78-79, p. 21mifiier ergo contractus dolo factus,
quia voluntarius fuit, potuit in decepto obligatean producere, licet ipse deceptus ob iniuriam ildtam ius
habeat adversus decipientem ad infirmandam obdigaitn illam, si voluerit. Unde merito dixit Molinante
iudicis sententiam posse deceptum obligare dedgremd persistendum in contractu, quia ad hoccsuffolle

uti iure, quod habet ad rescindendum illum, namip=m obligatio contractus perseverat se ipsa, alige
adminiculo. (...) Ex quod ad argumenta Sancii supap@sita facile responderi potest. Ad primam dicmu
obligationem decipientis ad implendum contractum nasci formaliter ex iniuria, sed ex ipso contnaaiui
quandiu a decepto non dissolvitur potestate et qued habet ad dissolvendum, validus manet et ablig
utrumque contrahentem ad sui observationem.’

1991 cf, supra and Lugd)e iustitia et iuretom. 2, disp. 22, sect. 6, num. 69, p. 19, and.r&9, p. 24.
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Lugo is wary about making general statements asht effects of changed
circumstances or the supervening knowledge of miffecircumstances at the moment of the
formation of contract. He cites Sanchez’'s waverstgtements as a proof of the intricate
complexity of the matter of changed circumstaf®ésLook how difficult it is to unravel the
view of the scholastics in this matter. A preemingoctor as Sanchez, who treated this topic
in such a careful and exemplary way, still got ¢dug the obscurity and inconsistency of his
own thought.” It is extremely difficult to state asgeneral rule that a contracting party is not
bound to observe a contract if circumstances chafsgatus rerum mutatyS®>. If
circumstances change considerablyotébiliter), however, this restraint is subject to
interpretation.

Concerningdolus causam dans contracfior which the other party cannot be liable in
any way, Lugo concludes that it cannot have andiwgieffect upon onerous contracts. He
thus adopts the general conclusion of Molina, anglicitly rejects the final observations
made by Lessius. For the sake of legal secupitgpter securitatem contractysghe smooth
practice of contract-based exchangeus contrahendliand the flourishing of business in
general ommercium humanymlLugo rejects the so-calledlausula rebus sic stantibum
contracts entailing mutual obligatidfi¥' All onerous contracts must be as secure, stahtg,
firm as marriage contracf§®. Consent to an onerous contract must be unconélitiand
absolute ¢portet quod consensus sit absol)ituRarties need to be prudent and thoughtful
before they enter into a contract.

Even if, in the footsteps of Lessius, Lugo abandotie distinction betweehonae
fidei andstricti iuris contracts, then, his loyalty to Molina impeded Hmom adopting the
idea that contracts invariably include a tacit dbad. Treating gratuitous and onerous
contracts on the same terms when it comes to neistak will become obvious in the

1992 ugo, De iustitia et iure tom. 2, disp. 22, sect. 6, num. 87, p. 23: ‘Videmm difficile investigari possit
doctorum sensus in hoc puncto, cum sic doctorcgm maiori distinctione hoc tractavit, adeo vati®lescure
loquatur.’

1993) ugo, De iustitia et iure tom. 2, disp. 22, sect. 6, num. 87, p. 23: ‘Adeedum est, regulam illam
generalem, quod obligatio cesset, quando id advgmndd si ab initio fuisset, consensu impedirefjaliimam

esse, et de ea late tractat Sanchez (...). Fortisamuamenta contra eam affert, praesertim, quodesetyr,
nullum in rebus humanis contractum firmum manengia gsaepe adveniunt postea aliqua, quae si fuissent
praevisa, contractus non fuisset factus, et inamivm dicit, promissionem et votum (non tamen laguile
professione et votis continentibus statum religiojsnon obligare, adveniente notabili rerum mutaticssecus si
non esset notabilis (...)."

10941t should be noted that the ternidusula rebus sic stantibudoes not figure in any of the scholastic texts
themselves.

1995 ugo, De iustitia et iure tom. 2, disp. 22, sect. 6, num. 92, p. 24: ‘Nacutsin matrimonio et professione
dicebamus propter firmitatem et perpetuitatem stattonsensum exigi omnino absolutum, ita in aliis
contractibus onerosis exigitur propter securitateontractus consensus absolutus, quoties non ercata
substantiam aut dolus dolus ab altero contraheate apponitur dans causam contractui. Alioquin deniom
eiusmodi contractu et de eius valore ac secuniasset dubitari, quod non esset conveniens commeurnano

et contrahendi usui, sed expositum innumeris phsict litibus. Passim enim diceret postea coninahge
deceptum fuisse a semetipso et ductum falsa caurgeagisse. Oportet ergo, quod consensus sit abosolat
quod contrahentes prius videant bene quid sibi diapeantequam consentiant, ne postea facile atosan
dubium revocentur.’
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following paragraphs, it seems as though Grotiud tenained more faithful to the sole
doctrine of Lessius.

4.3.4 The impossibile synthesis of the scholastic traditbn mistake (Grotius)

Grotius deplores the perplexing state in which ihdd the scholastics’ treatment of mistake
(perplexa satis tractatlo As noted above, he expressed a similar critigueegard to their
treatment of duress.

Grotius’ indebtedness to Lessius’ doctrine of nkistis sufficiently well know®®. In
a couple of seminal contributions, Robert Feend¢raonstrated that Grotius’ brief notice on
mistake was indebted to Lessius’ ideas on mistakendo the smallest details — deeper still
than Diesselhorst had dared to imagine and indiGlermaier pointed out that the doctrine
of Lessius actually came closer to present-day etins of substantial mistake than
Grotius’ calque of i?®”. Strangely enough, however, on account of thelepierspective on
scholastic legal thought taken in this dissertatibmould seem that in other points of his
teachings Grotius was even more influenced by ussiian in his doctrine on mistak&
Granted, Grotius begins his outline by listing astine same distinctions that Lessius briefly
comments upon at the outset of his dubitatio oreitleand mistak€®. It is also highly
probable that the references to Antonine of FloeerBummenhart, Medina, and Navarrus
have been directly copied from Lessii8

Yet the thrust of Grotius’ plea seems to correspnadnly half of Lessius’ argument.
Within the context of the alleged absolute nul{ityitus) of bonae fideicontracts affected by
dolus causam darfer which the other party to the contract waslgalhessius had attempted
to show that, first of all, it did not make sensedistinguishbonae fideifrom stricti iuris
contracts, because, secondly, all contracts affdoyelolus causam dans ab altewere to be
deemed relatively null at the option of the mistakarty (rritandus). Grotius’ plea, however,
iIs not driven by any of these attempts. True, theeace of any reference to a difference

10% piesselhorstPie Lehre des Hugo Grotius vom Verspreghen82sq; Feenstr@e oorsprong van Hugo de
Groot's leer over de dwaling. 137-159; Feenstrhinfluence de la Scolastique espagnole sur Groéingroit
privé, Quelques expériences dans des questionsndket de forme, concernant notamment les doctritees
I'erreur et de I'enrichissement sans caugpe 377-402; N. JanseBgriositatskontrollen existentiell belastender
Versprechen, Rechtsvergleichung, RechtsgeschighteRechtsdogmatikn: H. Kétz - R. Zimmermann (eds.),
Storungen der Willensbindung bei Vertragsabschlligbjngen 2007, p. 136-137.

1997 SchermaierDie Bestimmung des wesentlichen Irrtums von dessatoren bis zum BGP. 143.

1098 See the notes on Grotius in the chapters of ieisi$ dealing with duress, immoral promises, andibgum
in exchange.

109 Compare Lessiud)e iustitia et iure lib. 2, cap. 17, dub. 5, num. 27, p. 198 with @ De jure belli ac
pacis(Ed. De Kanter-Van Hettinga Tromp — Feenstra —éteise), lib. 2, cap. 11, par. 6, num. 1, p. 3%k *
pacto errantis perplexa satis tractatio est. Nastingjui solet inter errorem circa substantiam eeigui non sit
circa substantiam; an dolus causam dederit coniraa non; fueritne alter quicum actum est dolitipaps;
sitne actus stricti iuris, an bonae fidei.’

1190 5ee the in-depth analysis by Feendbmoorsprong van Hugo de Groot's leer over de dmglp. 89-95. At

first, Feenstra was mistaken about the identityCaihum.’ [Conradus Summenhart] in Grotius’ textedeng it

to be a reference to a certain ‘Lancellottus Comsadn L’influence de la Scolastique espagnole sur Groéios
droit privé, Quelques expériences dans des questienfond et de forme, concernant notamment lesides

de I'erreur et de I'enrichissement sans caubés error was rectified.
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between stricti iuris and bonae fidei contracts suggests that Grotius had successfully
assimilated Lessius’ rejection of this distinctidncidentally, the same goes for Pothier’s
treatment of mistake, where the Roman distinctias tisappearét?. Yet Grotius does not
seem to be concerned about making clear once andllfavhether a contract affected by
mistake is void or voidabt&®

The second part of Lessius’ discussion, on therdihad, constitutes the very kernel
of Grotius’ doctrine of mistake. Lessius famoustgued in favor of a tacit conditiotiaCita
conditio) intrinsic to all contracts, regardless of whettiery were gratuitous or onerous. This
condition implied that parties to a contract couldhdraw from a contract if they felt they
had been seriously mistaken. They needed to corafeenthe other party for the
inconvenience and damage, if necessary. This igtlgxhe principle that Grotius raises to the
main point of his doctrine of mistak8® ‘If based on the presumption of a fact which is
actually inexistent, a promise is of no validity bgture, since the promisor did not assent to
the promise but under a certain conditioar(ditio) which in reality did not exist.’

Grotius’ conclusion is based on a comparison with extent of the obligation
stemming from a lawl¢x) based on factual assumptions, which turn outetfatsé'%* ‘If a
law is based on the presumption of a fact, butféuztis actually non-existent, then the law is
not binding, since the law falls short of its basishe fact is not truly there.’ It is often
thought that the analogy between a contract amavad an innovation introduced by Grotius
in this very context. It is beyond doubt, howevhkat it dates back at least to flhe commune
and had become a commonplace in early modern stiuisat%

In the third and last point of his brief accountptus notes that a promisor is liable to
pay damages to the promisee if he wants to resttiadcontract on account of mistake
because he has not been carefigig{igen3 in examining the circumstances surrounding the
contract or in expressing his conséfft This qualification is reminiscent of Lessius’
concession that damages must be payed to the menfise is damaged by the rescission of

1101 pothier, Traité des obligations, selon les regles, tant olude la conscience, que du for extériepart. 1,
sec. 1, art. 3, par. 1 (de I'erreur), p. 21-26.

1102t considered separately, the only hint in thisediion would seem to imply that Grotius is ratirefavor of
absolute nullity of promises affected by mistalie Grotius,De jure belli ac paci¢Ed. De Kanter-Van Hettinga
Tromp — Feenstra — Persenaire), lib. 2, cap. 14, Ganum. 2, p. 332: ‘Similiter ergo dicemus, soimissio
fundata sit in praesumptione quadam facti quoditeose habet, naturaliter nullam eius esse vima @ainino
promissor non consensit in promissum, nisi sub goadconditione, quae reipsa non exstitit.” Such an
interpretation is not accepted, however, by Feanstho argues on account®é jure belli ac pacis, 23, 4 that
Grotius considered promises affected by mistakeetoelatively null. Cf. Feenstr®e oorsprong van Hugo de
Groot's leer over de dwaling. 98 (n. 52) and p. 100 (n. 64).

1103 5ee the quotation in the preceding note.

1104 Grotius, De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dé¥eise), lib. 2, cap. 11,
par. 6, num. 2, p. 332: (...) si lex fundetur in @samptione aliqua facti, quod factum revera itase habeat,
tunc ea lex non obliget, quia veritate facti defite deficit totum legis fundamentum.’

195 For the scholastic use of the analogy betwerandcontractus see oudesuit freedom of contraqp. 441.
1% Grotius,De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dtexise), lib. 2, cap. 11,
par. 6, num. 3, p. 332: ‘Quod si promissor neglgéuit in re exploranda, aut in sensu suo expriroered
damnum inde alter passus sit, tenebitur id resapriomissor, non ex vi promissionis, sed ex damarccplpam
dato, de quo capite infra agemus.’
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an onerous contract on account of the tacit camtifi’. There seems to be no parallel in
Lessius for Grotius’ opinion that a mistaken paras a claim to compensation by virtue of
the injury done to him, even though the deceit tatsbeen fundamental to the contract — a
mere alternative description for the scholasticcemn ofdolus incidensBut in line with the
scholastics, Grotius ends his exposition by indicathat he does consider a promise in
which mistake is incidental invalid only pertainitmthe part of the promise affected by the
mistaké'®® Grotius was undoubtedly thinking here of the rililat the useful should not be
vitiated by the uselessitfle per inutile non vitiatuy, which was expressly used by Molina.

To sum up, there is no doubt about Grotius haviagnbhighly familiar with the
scholastics in general and Lessius in particularaddition, the scholastic discussion on
mistake influenced Pothier through the work of @t The striking resemblance between
major parts of GrotiusDe iure belli ac pacignd LessiusDe iustitia et iureshould not make
us blind, however, to the differences in scopéefrtrespective doctrines.

4.4 Conclusion

Quite unsurprisingly, the scholastics recognizeat ttontractual obligations can be hindered
by duressrfietu$ and mistakegrror/dolug. The reason why they did so, however, might be
less obvious and monolithic than expected. It loaksthough the weight of the Romano-
canon legal tradition and the Aristotelian-Thonugbhilosophical tradition prevented them
from conceiving of mistake and duress exclusivelyerms of lack of voluntary consent. The
effect of duress and mistake, respectively, onvdlality of a contract is not explained in
unanimous terms either. Although it is common faasent-day lawyers to think that contracts
affected by duress or mistake are voidable at gli®m of the intimidated or mistaken party,
respectively, only at the beginning of the sevemtteeentury did the scholastics, and Lessius
in particular, reach such a generalized conclugtsasumably, it was the result of an attempt
to translate an authentic desire to promote equibtya coherent legal doctrine.
Although fear seems to compromise ‘contractual doee’, the Roman law and

Aristotle indicated that coerced consent can beintary consent anyway. Only when the
constant man test is satisfied, can relief be ghnThe requirements for meeting this test

1197 There is no need to doubt, as Diesselhorst diditi@' dependence on Lessius in this respect; cf.
DiesselhorstDie Lehre des Hugo Grotius vom Versprecherd7. Feenstra is right in pointing out that s
remark is slightly more generalizing than Lessigshark, which concerned onerous contracts in white of
the parties had hitherto performed; @& oorsprong van Hugo de Groot's leer over de da@lp. 98-99 (n. 55-
58). It is hard to see, however, why Grotius’ esjpladdition that this compensation is baseddamnum per
culpam datumwould constitute a major (albeit the single onecepancy between Grotius and Lessius; cf.
L'influence de la Scolastique espagnole sur Groéngroit privé, Quelques expériences dans destiqnssde
fond et de forme, concernant notamment les dodtiteel’'erreur et de I'enrichissement sans cayse386. It is
exactly to the merit of scholastics, such as Motind Lessius, to have argued that rescission itrais tainted

by mistake can be equally granted on account eheodntractual injury and lack of contractual carise

1198 Grotius,De jure belli ac paci§Ed. De Kanter-Van Hettinga Tromp — Feenstra —dtexise), lib. 2, cap. 11,
par. 6, num. 3, p. 332: ‘Si vero adfuerit quidemoersed in quo fundata non fuerit promissio, ragts actus,
utpote non deficiente vero consensu: sed hoc queoqsa si is cui promittitur dolo errori causam déde
quicquid ex eo errore damni promissor fecit, rasartenebitur, ex alio illo obligationis capite. fio parte
fundata erit errore promissio, valebit pro reliqueate.’
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seem to have been lowered over time. Drawing oo &atl Covarruvias, Sanchez widely

extended the evil events that can be deemed to aaveffect upon a constant man, for
example the loss of a minor part of his propertye Extent to which threats to persons other
than, albeit related to, the contracting party kEthsould satisfy the constant man test, was
also considerably enlarged, so as to include biedatives in general and friends. Albeit

reluctantly, reverential fear and importunate puesswere sometimes recognized as
constituting grave fear. Minor fear was thoughtrtealidate a contract before the court of

conscience. Lessius’ endorsement of this viewitefnarks on Grotius.

The question of duress and contractual validityedrthe scholastics to constantly find
a balance between the duty to protect contractartjgs against undue influence, on the one
hand, and the need to provide incentives for petipleractise the virtues of constancy and
fortitude (as explicited by Soto), on the otheretope of the invalidating power of duress
was therefore also limited, for example by the easmhon the direct connection that must
exist between the evil feared and the conclusiora afontract. The Jesuits were fairly
unanimous about that, except for Lugo. A furthealtication to the ready granting of relief
on account of duress concerned compulsion exerdesgitimately. The use and abuse of
fictitious litigation threats turned out to be athy topic in this respect, which highlighted the
importance Sanchez and Lessius attributed to iddalirights.

The delictual approach to duress prevailed with ¢aely modern scholastics. As
Henriquez and Sanchez put it, the injury done ¢oittimidated party by compelling him to
conclude the contract needed to be reversed bytiggahim the right to decide whether he
wished to avoid the contract or to compel the irdetor in his turn to observe the contract.
Sanchez, Lessius and Lugo therefore concludedititass was sanctioned with nullity at the
option of the intimidated partyr(itandus). Consequently, the intimitated party did not naed
renewed assent by the intimidator anymore if hetadithe contract to remain valid despite
the injury done to him. Grotius would adopt thigadfrom Lessius and thus guarantee its
survival. This was not an obvious choice at theetifolina and Rebelo, for instance, had
claimed that a contract affected by duress wasnaatioally void (pso iure irritug on
account of lack of consent.

The debate on mistake moved along the same lingkoofght. Theius commune
originally supported the idea thlabnae fideicontracts affected by fundamental mistake were
sanctionned with absolute nullity, while contrastscti iuris remained valid at the option of
the mistaken party. Imbued with Aristotelian andot&t philosophy, Summenhart and
Medina concluded thditonae fideicontracts affected by fundamental mistake mustdigab
initio for lack of their essence, namely voluntary cohsenthe footsteps of Summenhart,
Covarruvias inferred from this that it was not iendible to state that bothonae fidei
contracts andtricti iuris contracts must be absolutely void, since both veepeally vitiated
in their substance. Yet for their own part they reually remained loyal to the Roman
distinction. Importantly, though, Covarruvias addedt he was inclined to think that mistake
did vitiate voluntary consent in the end.

Molina therefore thought it safer to argue that mfistaken party is granted a right to
decide over the existence of the contract becalu$esonjury that has been done to him, and
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not merely on account of the possible lack of vtdmyn consent. Molina believed that the
mistaken party could exercise such a right evenrbed sentence had been pronounced that
condemned the deceiver to perform his contractuéiesl In this manner, equity needed to
prevent that nullity of the contract was to the @tbage of the deceiver. A similar concern to
protect the deceived party had led Summenhart aedirM to claim that the deceived party
could revalidate the contract. Although they equabnsidered the contract to be void ipso
iure (rritus), they found it equitable to state that the caitreould be revalidated at the
option of the deceived party, on the condition that deceived party had been condemned in
court. Sanchez’s account indicated the absurditi@ina’s position: if a contract is deemed
void in an absolute sense, the deceiver cannotob@dby it anymore, unless by way of
punishment pronounced in a court, since contracibbgations have been annihilatggso
iure for both parties.

Inspired by the dissenting opinion from the Orlépmists, Lessius set out to design a
more efficacious and logical solution to this peshl He argued that bottonae fideiand
stricti iuris contracts affected by fundamental deceit were aldel at the option of the
deceived party ifritandus). From this perspective, the deceiver's assenth& contract
remained valid, so that he could be urged to fulis obligations if the mistaken party
wished. The mistaken party was naturally grantedtd to confirm or to rescind the contract
as a compensation for the injury that had been dortem. The contract was not avoided
automatically, because voluntary consent could betdeemed to be entirely vitiated by
mistake. Consequently, the distinction betwbenae fidei/ stricti iuris contracts had been
dissolved.

Within the limits of this investigation, we may reude that Lessius was the first
among the scholastics to have conceived of a geagptication of nullity at the option of the
wronged party as a sanction to both duress andikeistVith one stroke, Lessius deviced a
juridically consistent way of implementing the cent expressed by canon law to treat
mistake and duress on equal terms, and not allothieépw favor deceivers.
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